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The securities of thousands of corporations, although 
not traded on any exchange, do yet have a market, and a 
“market price” of greater or less significance. Such 
securities are traded in what is known as the “over-the- 
counter” markets.* To the extent that there is a market 


1 The article is limited to a discussion of the legal problems arising under the 
existing statutes and the existing regulations of the Securities and Exchange 
Commission in regard to the manipulation of over-the-counter securities. There 
is no discussion of civil remedies nor of the legal problems involved in applying 
the various remedies which are available to the Commission. 


? Over-the-counter securities are handled by several thousand securities houses 
throughout the United States, who generally buy and sell securities as prin- 
cipal, rather than as broker. Many of these firms are engaged principally as 
participants in the retail distribution of blocks of securities; their income is 
derived from a selling commission or discount from the public offering price, 
which is allowed to them by the underwriter or syndicate sponsoring the distri- 
bution. Other firms conduct a “trading” business in a limited number of the 
over-the-counter securities; the trading firms, taken together, serve the same 
function for unlisted securities that the stock exchanges serve for listed se- 
curities. The normal turnover of outstanding securities from investor to im- 
vestor passes through their hands, and they make their profit by the spread 
between the price which they bid for a security and the price which they ask 
for it. Quotations are made available to dealers throughout the country by the 
National Quotation Service, a private service not generally available to the 
public, and for the more active securities, quotations are published in news- 
papers and financial periodicals which are available to the public. One of the 
most significant differences between the counter markets and the exchanges is 
that in the former there is no published record of sales, but only of bid and 
asked prices. For a further discussion of the over-the-counter markets, see 
Tue Security MarKETs (Twentieth Century Fund, 1935) 263-267; and THE 
Over-THE-COUNTER SECURITIES MARKET, WHAT IT Is AND How IT OPERATES, 

+ (The National Quotation Bureau, Inc. 1940 
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price for such a security, that price of course determines, 
roughly, the amount that any stockholder can get for a 
share of his stock and the amount that the public must 
pay to obtain a share. It is common knowledge that these 
market prices, in the case of over-the-counter securities 
as well as in the case of securities traded on exchanges, 
are susceptible of distortion or manipulation at the will 
of persons financially interested. 


“Manipulation” is not a term of legal art having a pre- 
cise meaning, but is instead a rather general term de- 
scriptive of several related types of activity by which 
the market price or volume of trading in a security is 
affected. The term, at least as used in this article, refers 
primarily to action upsetting that balance of forces in 
the market by which prices are determined, and thereby 
indirectly misleading those who are watching the market, 
rather than to misrepresentations made directly to an in- 
dividual or to the public concerning the worth of a 
security.” 

“Wash sales,” market transactions which purport to be 
at arms-length but which in fact involve no change in 
beneficial ownership of a security, form the subject mat- 
ter of many of the common law cases on manipulation 
and are condemned at common law as being fraudulent.* 
Since for technical reasons these practices seem to be of 
less importance in the over-the-counter markets than they 
are on the exchanges, however, they will not be discussed, 
and we will restrict ourselves to certain other types of 


3 Although they cannot be discussed here, it should be noted that some of 
the direct frauds often used in connection with market manipulations have been 
covered by express provisions of the acts: § 17 (b) of the Securities Act is 
aimed at fraudulent tipster sheets and “financial services”; rule X-10B-2 under 
the Securities Exchange Act is designed to prevent “touting,” and §9 (a) (3) 
of that Act is designed to prevent the circulation of rumors about market oper- 
ations in order to entice the gambling public into the market. 


4Cases dealing with wash —, - a fraud include: Harris v. U. S., 48 F. 
(2d) 771 (C. C. A. 9th, 1931); v. Brown, 5 F. Supp. 81 (S. D. N. Y. 
vig fd 79 F. (2d) 321 io ms 2nd, 1935); Coplin v. U. S., 88 F. 
(2d) 652 (C. C. A. 9th, 1937). Wash sales and certain related activities on 
the A fic are outlawed by §9 (a) (1) of the Securities Exchange Act. 
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manipulation on which there is, unfortunately, less com- 
mon law authority. 

Before discussing the more refined forms of “manipu- 
lation,” it is well to go a little further in our attempt to 
define that term. The courts’ decisions on manipulation 
as well as the non-legal discussions of manipulation are 
generally premised on a somewhat vague ideal of a “free 
market” in which the price of a security is the resultant 
of the combined judgments of a large number of intelli- 
gent and informed persons as to the “value” of that secu- 
rity. If the inflow of stock to the market and the outflow 
of stock from the market are instigated by normal motives 
on the part of such buyers and sellers, that is by bona fide 
judgments as to the intrinsic or speculative value of a 
stock, all courts would regard the resulting market as a 
normal or “free” market; but if, for instance, one who 
is buying stock in the market is motivated only by a desire 
to raise the market price of the stock in order to mislead 
the public as to its value, it might be said that he was 
“manipulating” the market. Naturally the quality of a 
given market price must depend on the quality of all 
the mental attitudes and motivations which, through the 
medium of orders to buy and sell, have produced that 
price. From this point of view, the distinction between 
normal and “manipulative” conduct depends largely on 
mental attitude and purpose rather than on any objective 
distinctions between two types of conduct, and this article 
will be generally limited to a discussion of manipulation 
involving no objectively abnormal transactions. 

The question of improper purpose in the execution of 
otherwise normal securities transactions was raised 
squarely in the rather early English case of Scott v. 
Brown.’ There the plaintiff, promoter of a company, had 
arranged with defendant, a broker on the London Stock 
Exchange, to buy up stock in that company on the ex- 


5 [1892] 2 Q. B. (Eng.) 724—C. A. 
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change. Plaintiff sought rescission of certain purchases 
made for his account on the ground that the defendant 
had furnished the stock from his own holdings rather 
than from purchases on the exchange. The plaintiff 
alleged that the purpose of the parties was to create trad- 
ing on the market at higher prices in order to interest the 
public in the stock; that defendant’s furnishing stock 
from his own holdings did not result in any transactions 
on the exchange; and that since the purpose of the con- 
tract was not aided at all by these purchases, plaintiff 
should have rescission and not merely damages. 

The court held that the contract amounted to a criminal 
conspiracy to defraud the public and so was illegal and 
no remedy was available. Nothing in the case suggested 
any objective abnormality in the intended purchases, but 
since the subjective element, the purpose of the parties, 
was to mislead the public as to the market for the security, 
the contract was fraudulent. The case furnishes a good il- 
lustration of the type of manipulation with which we 
shall deal primarily and the attitude of the English courts 
towards it.° 

Until recently, the federal courts had not taken any 
position at all on the isolated question of whether there 
is fraud involved in a rigging by actual transactions un- 
accompanied by wash sales or direct misrepresentation.’ 
The first notable federal case relating to manipulation 
by actual transactions was U. S. v. Brown in 1933, a mail 
fraud prosecution.® In addition, the case involved other, 
more obvious, forms of fraud. The District Court made 
a very extensive analysis of the common law cases on 
manipulation, citing with approval the English cases and 


6 But see Sanderson & Levi v. British Westralian Mines, [1898] 43 Sol. Jo. 
(Eng.) 45, aff'd London Times, July 19, 1898, also reprinted in U. S. v. Brown, 
supra note 4 at 90, for a holding that there was no fraud in a case somewhat 
similar to Scott v. Brown. 

7 American state decisions have little to say on the question of whether or 
not rigging by actual transactions involves any fraud. A summary of state 
cases on various phases of manipulation appears in note (1938) 115 A. L. R. 271. 

8 Supra note 4. 
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apparently invoking the English rule as to manipulation 
by real transactions into the federal common law. On 
appeal in this case, the Circuit Court found it unnecessary 
to pass on this question and upheld the conviction by 
virtue of the other types of fraud practiced by defend- 
ants.” The case of Harper v. Crenshaw seems to go as far 
as any common law case, the majority holding that even 
transactions for the purpose of supporting a market 
against unusual conditions (dumping of large blocks on 
the market without regard to price) were against public 
policy and unenforceable in equity. The dissenting 
opinion maintained that such transactions were proper 
and distinguished supporting a market from creating a 
“fictitious market.” 


THE SECURITIES EXCHANGE ACT™ 


One of the purposes of the Securities Exchange Act of 
1934 is to prevent the manipulation of security prices.” 
In the drafting of that Act, a distinction was made be- 
tween securities traded on exchanges and those traded 
in the over-the-counter markets, the realtively unor- 
ganized markets made by individual dealers and brokers. 

In more or less definite terms, section 9 (a) of the Act 
outlaws various manipulative practices affecting securi- 
ties listed on an exchange, including wash sales, matched 
orders, and transactions designed primarily to create ac- 
tivity in a security or to raise or lower its price for the 
purpose of inducing the purchase or sale of the security 

979 F. (2d) 321 (C. C. A. 2nd, 1935). At about the same time, the case of 
Willcox v. Harriman Securities Corp., 10 F. Supp. 532 (S. D. N. Y. 1933), 
upheld the right of persons who had bought an over-the-counter. security in 
reliance on a “fictitious and artificial market” to rescind. See Goess v. Lu- 


cinda Shops, 93 F. (2d) 449 (C. C. A. 2d, 1937), for an interesting fact situation, 
which was held not to constitute fraud. 

10 82 F. (2d) 845 (Ape. D. C. 1936), cert. den., 298 U. S. 685, 56 Sup. Ct. 
955, 780 L. ed. 1404 (1935). 

11 Citations to the sections of the acts most frequently referred to in the paper 
are as follows: Securities Exchange Act of 1934, § 9: 48 Stat. 889 (1934), 
15 U. S. C. § 781 (1934); §10: 48 Stat. 891 (1932), 15 U. S. C. § 78j (1934) ; 
§15: 48 Stat. 895 (1934), 15 U. S. C. §780 (1934). Securities Act of 1933, 
§ 17: 48 Stat. 84 (1912), 15 U. S. C. § 77q (1934). 

12 Securities Exchange Act, §2 (3). 
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by others,** whereas in the over-the-counter field it was 
left to the Commission to define what devices are unlawful 
by virtue of being “manipulative, deceptive, or other- 
wise fraudulent.” The Commission’s definition, insofar 
as it applies to the matter of manipulation, does little 
more than to reiterate the standard of “fraud or deceit” 
as the test of what manipulative activities are unlawful 
in the over-the-counter field.* The stand taken by the 
Commission, however, is that the fraud concept is broad 
enough to match the statutory prohibitions relating to 
listed securities, and that no large distinction need be 


18 §§9 (a) (1) and (2). For a discussion of § 9 (a) see Berle, Stock Mar- 
ket manipulation (1938) 38 Cov. L. Rev. 393; Market Manipulation and the 
Securities Exchange Act, (1937) 46 Yate L. J. 624; Moore and Wiseman, 
Market Manipulation and the Exchange Act, (1934) 2 U. or Cui. L. Rev. 46; 
one The Securities Exchange Act of 1934, (1934) 83 U. or Pa. L. Rev. 255, 


14 § 15 (c) (1) of the Securities Exchange Act, relating to over-the-counter 
securities, provides in substance that “no broker or dealer shall . . . effect 
any transaction in . . . any security . . . by means of any manipulative, 
deceptive, or other fraudulent device or contrivance. The Commission shall, 
for the purposes of this subsection, by rules and regulations define such devices 
or contrivances as are manipulative, deceptive, or otherwise fraudulent.” (Ex- 
emptive clauses deleted). In its rule X-15C1-2 (a), the Commission has 
defined “manipulative, deceptive, or other fraudulent device or contrivance” to 
include “any act, practice, or course of business which operates or would oper- 
ate as a fraud or deceit upon any person.” §17 (a) (1) of the Securities Act 
of 1933 has a provision of similar effect, making it unlawful for any person in 
the sale of any security in interstate commerce “to employ any device, scheme, 
or artifice to defraud.” These provisions do little to amplify the common law 
concept of “fraud”; yet they are the controlling rules on over-the-counter 
manipulation. 


Also in §10 (b), the Securities Exchange Act gives the Commission power 
by rule to prohibit particular “manipulative or deceptive” devices in the over- 
the-counter field. In 1938, the Commission intended, pursuant to this section, 
to apply verbatim the more detailed anti-manipulative provisions of § 9 (a) 
of the Act to over-the-counter securities, and promulgated rule “GB4,” 
later known as rule X-10B-4, to have this effect. The over-the-counter appli- 
cation of the rule was suspended, ey and later repealed. See Securities 
Exchange Act Releases Nos. 2904, 1680, 1689, and 1925. The reason for the 
suspension and repeal of the rule B that certain wording of §9 (a), which 
had been enacted with the mechanics of stock exchange trading primarily in 
mind, might create confusion if applied verbatim i. the over-the-counter field. 
See Barrett & Co., S. E. C. Release 2901, 11 (1941). 

Although the rules of the Commission have done little more than to apply 
the common law concept of “fraud” as the test and definition of manipulation 
in the over-the-counter field, yet by interpretation the Commission has invoked 
the substance of $9 (a) into the over-the-counter field. See Securities Ex- 
change Act Release No. 1925, and Barrett & Co., supra, Release 2901, 
10, 11. For comments as to whether the concept of fraud is as broad as the 
statutory provisions of §9 (a) (2), see Berle, supra note 13 at 399, and Torr 
v. S. E. C., 87 F. (2d) 446, 449 (C. C. A. 2d, 1937). 
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drawn between the legal aspects of manipulation in the 
two fields.” 

The cases under section 9 (a) of the Act are therefore 
important either as analogy or as authority in exploring 
the less developed field of over-the-counter manipulation. 
But, since the Commission has seen fit to frame its rele- 
vant rules around the traditional concepts of “fraud” and 
“deceit,” it must thereby have made the common law the 
basic text of propriety in this field. 


STABILIZATION 


The theory behind some of the common law cases ap- 
pears to be that any transactions interfering with the ex- 
istence of a “free market” are against public policy, and 
that if they are intended to mislead the public they are 
fraudulent. Other cases, however, have permitted some 
interference with the free play of market forces, but the 
exact conditions and limits of such permissive action 
have not been clear.** Permissive interference with the 
market mechanism again appears in the Securities Ex- 
change Act under the name “stabilization,” which term 
is generally used to mean action retarding price changes 
as distinguished from action affirmatively initiating 
changes in price.” Although the Act forbids manipula- 
tion without any qualification, it forbids stabilization 
only where in contravention of the rules of the com- 
mission. 

The financial community has maintained that the right 
to stabilize market prices is necessary and beneficial to 
the proper functioning of the markets. The justification 
given is that in various situations, such as during the dis- 
tribution of a security, the rather delicate balance of the 
market may be severely upset by temporary surplus or 
scarcity of a security, and that to prevent this, interested 


15 See note 14, supra. 


16 See Harper v. Crenshaw, supra note 10; and cf. the English cases of Scott 
v. Brown and Sanderson & Levi v. British Westralian Mines, supra note 6. 
* 17§9(a) (6). See also Securities Exchange Act Release No. 2446. 
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persons should be permitted to stabilize the price at the 
level previously obtaining as the best approximation of 
current value."* While recognizing its possibilities 
of abuse, the Commission has so far chosen to permit 
stabilization as a practical expedient. In general, no 
distinction has been drawn between stabilization of listed 
and over-the-counter securities, although section 9 (a) (6) 
exempting stabilization from the general prohibition 
applicable to manipulation, applies only to listed securi- 
ties, and over-the-counter stabilization is governed simply 
by the “fraud” test. 

As to the level at which one may stabilize, the Com- 
mission at present permits a market to be supported or 
pegged at any price level previously reached without 
manipulation,” and in case of a new security, or one for 
which there has previously been no “market” at all, it is 
the practice of the Commission to permit an interested 
person to create and support a market at any price he 
deems expedient even though such a “market” may col- 
lapse when he later withdraws support.” So far, there 
is little indication of just where the line will be drawn 
between the normal case, in which any raising of market 
price may constitute manipulation, and the case in which 
an outstanding security is so closely held as to have no 
“market” so that a temporary “market” may be created 
for it at any arbitrary level, perhaps in aid of a sales 
campaign.” 

18 See Securities Exchange Act Release No. 2446 for an excellent discussion 
of the conflicting considerations involved in the problem of stabilization and 
of the Commission’s attitude towards the problem. See also, for a detailed dis- 


cussion of stabilization, WM. B. Putney, III, STaBILizATION OF SECURITIES BY 
AN UNDERWRITER (Sorg. Printing Co., Inc. 1939 


19 In the Matter of M. J. Meehan, 2 S. E. C. 588, 600, 628 (1937); H. T. 
White and F. M. Weld, 3 S. E. C. 466, 509, 512 (1938). 

20 Although such a policy may not have been formally announced by the 
Commission, an examination of stabilization reports filed under the Commis- 
sion’s rule X-17A-2 indicates that it is a common practice to create and support 
a market for securities in which there has previously been no market. In such 
cases, the price level at which the market is “pegged” is determined by the 
interested parties and not by the Commission. 

21 Masland, Fernon & Anderson, Securities Exchange Act Release No. 2905 
(1941), illustrates a related matter. In effect, it holds that once an under- 
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Where an offering is made “at the market,” that is, 
where the offering price of a security is related to the 
market price and fluctuates with it, it may be difficult to 
determine where transactions to support the market cross 
the borderline between stabilization and manipulation. 
Pegging the market during every downswing and turning 
it free in the upswings may well have the effect of rais- 
ing the market price. The rules of the Commission do 
allow a limited support in offerings “at the market” of 
listed securities, but subject to detailed limitations.” The 
status of supporting operations in aid of an over-the- 
counter variable price offering is less clear, but if one 
who is stabilizing the market wishes to take advantage 
of any upward trends in the market, he invites suspicion 
that he caused or contributed to the rise. By rule, the 
Commission has declared that any representation by a 
broker or dealer that he is offering an over-the-counter 
security “at the market” is fraudulent unless he has 
grounds to believe that a “market for such security exists 
other than that made, created, or controlled by him... .” * 
Under this rule, if it is desired to vary the offering price 
from day to day and at the same time to furnish some 
support to the market, great care must be used in describ- 
ing the pricing system, since the phrase “at the market” 
now Carries with it an implication that the market re- 
ferred to is free and not artificially supported.” 


RISING PRICES 


Section 9 (a) (2), applying to listed securities, makes 
it unlawful to effect a series of transactions raising or 


writer starts to stabilize a new security at some arbitrary level chosen by 
himself, he cannot thereafter raise that price level while still distributing the 
security—even though it may be assumed that no objection would have been 
raised had he elected to stabilize at the higher price in the first instance. 

22 Rule X-9A6-1. 

23 Rule X-15C1-8. 

24 See S. E. C. v. Otis, 18 F. Supp. 100, 102 (N. D. Ohio, 1936), approved 
106 F. (2d) 579, 582 (C. C. A. 6th, 1939); Rickard Ragmore Gold Mines, 
Ltd., 2 S. E. C. 376, 385 (1937); Canusa Gold Mines, Ltd., 2 S. E. C. 548 
(1937) ; Austin Silver Mining Co., 3 S. E. C. 601, 608 (1938); Thomas Bond, 

*Inc., 5 S. E. C. 60, 66 (1939); Potrero Sugar Co., 5 S. E. C. 982, 992 (1939). 
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lowering the price of such security for the purpose of 
inducing the purchase or sale of such security by others,” 
and somewhat the same results follow in the over-the- 
counter field simply by application of the fraud provisions 
of the acts.” 


It now seems to be well established that where a person 
directly executes transactions raising or lowering the 
market price, the legal quality of his acts will hinge 
entirely on his purpose—whether it was a normal one of 
investment or speculation, or whether it was primarily to 
change the appearance of the market.” 


But where, instead of directly buying up stock in the 
market, a person induces others to bid up the price, in- 
duces the public to run up the market, the legal quality 
of the situation is not quite so clear. Where “tips” or 
other methods of direct persuasion have been used to 
induce the public to take up the loose stock in the market, 
the persons originating such tips have been held guilty 
of manipulation, without any showing that the statements 
were false or misleading.** The disclosure of such infor- 
mation to bona fide financial services and publication of 
it by such services, however, has never been held fraudu- 
lent or manipulative, even though the purpose of such 
disclosures may often be to influence the public to buy 
or sell certain securities. The borderline between per- 
missive and fraudulent pressure on the public to buy or 

25§9 (a) (2) makes it unlawful, in general, “to effect, alone or with one 
or more other persons, a series of transactions in any security registered on a 
national securities exchange creating actual or apparent active trading in such 
security or raising or depressing the price of such security, for the purpose of 
inducing the purchase or sale of such security by others.” on involving 
$9 (a) (2) include: Koeppe v. S. E. C. 95 F. (2d) $50 (C. C. A. 7th, 1938) ; 


Charles C. Wright, 3 S. E. C. 190 (1938), aff'd 112 F. (2d) 89 (C. CA. 2 
1940) ; and Joseph L. Merrill, S. E. C. (1941). 

26 See the discussion of common law cases, supra, and note 14. 

27 For a discussion of the proof of purpose, see Market Manipulation and the 
Securities Exchange Act, supra note 13 at 633-38 (1937); also brief discus- 
sions in Berle, Stock Market Manipulation, supra note 13 at 406; Redmond, 
The Securities Exchange Act of 1934, (1938) 47 Yate L. J. 622, 643. 

28M. J. Meehan, 2 S. E. C. 588, 605, 615-619 (1937); S. E. C. v. Torr, 22 
F. Supp. 602, 605, 611 (S. D. N. Y. 1938). Cf. rule X-10B-2 relating to listed 
securities. 
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sell in the market must, of course, be one of degree, and 
it is not yet well defined by decision. 


ARTIFICIAL ACTIVITY 


An increasing pace of trading in a security has often 
been effective in arousing the interest of the public in it, 
and perhaps in inducing some persons to buy in the 
market, or in facilitating the work of salesmen in dis- 
tributing the security.” Especially in issues which are 
not widely distributed and which normally are inactive, a 
temporary artificial creation of activity may prejudice 
those purchasers who require an element of liquidity in 
their investments. 

Such conduct is perhaps more common on the ex- 
changes than over-the-counter, since volume of over-the- 
counter transactions are not published. And stimulation 
of activity on the exchange is expressly forbidden by the 
Act.” However, if one over-the-counter dealer arranges 
for other dealers to quote a security in which he is in- 
terested in order to create an appearance of wide interest 
and activity in that security, and if the other dealers in 
reality have no independent interest in the security, the 
arrangement may constitute a fraud on the public and so 
violate the Act.” 


THE LAW IN APPLICATION 


Prevention of manipulation gives a protection to in- 
vestors in addition to that provided by the disclosure re- 
quirements of the Securities Act of 1933. No matter how 
ample the disclosure of data relevant to the value of a 
security, only a small percentage of the investors will be 
in a position to arrive at the best possible estimate of its 
intrinsic value. But under the ideal operation of the 
market, one who buys in ignorance of the intrinsic merit 
of a security will pay a price not differing greatly from 


29 THE Security Markets (Twentieth Century Fund, Inc. 1935) 471. 
80 Securities Exchange Act, §9 (a) (2). 
81 Masland, Fernon & Anderson, supra note 21. 
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the foreseeable worth of the security as estimated by many 
intelligent and informed investors. The prevention of 
manipulation brings the markets closer to this ideal of 
reflecting the intrinsic merit of each security. Even aside 
from the question of inherent worth of a security, the 
purchaser must rely on the present appearance of the 
market as a key to the market value and relative liquidity 
of the security in the future, for whenever he must resell 
the security, it will be the market situation rather than 
the intrinsic worth of the security that will control the 
price received. 

While the general aim of maintaining free markets, 
or best possible evaluations of securities, is the same in 
the over-the-counter field as in the exchange field, yet 
there may be practical differences in the nature of these 
evaluations in the different fields. In the large, well dis- 
tributed, listed issue there are many persons interested in 
a given security, and many of them well informed, so 
that there is generally a large demand for the security 
around and below the market price at any given time. 
The result is that there is normally a demand equal to 
the supply of a security at a price reasonably related to 
the value of the security, and the operation of the market 
can then be thought of as more or less automatic. 

A considerable proportion of the over-the-counter is- 
sues are small, or closely held, and perhaps little known 
outside of the group now owning them. Occasions for 
buying or selling them may be relatively infrequent and 
a result is that there would normally be very little liquid- 
ity to an investment is such a security. As a partial solu- 
tion to this situation, some over-the-counter securities 
houses find it profitable to “make a market” for particular 
issues, that is to buy up for their own account stock of- 
fered from time to time and then to create a demand for 
the stock through personal solicitation by their “custom- 
ers’ men.” The process may also work the other way; 
faced with a sudden demand for stock, a dealer may have 
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to replenish his own supplies by persuading some existing 
security holders to sell. The market price in such situa- 
tions differs most significantly from that in the larger 
issues in that the forces of supply and demand are most 
self operative but normally receive direct stimulation 
from a dealer who tries to make them balance. There- 
fore, instead of the market price depending on the inde- 
pendent judgments of a large number of informed 
investors, it may depend largely on the judgments of a 
few dealers who are “making a market” for the security 
or on the attitude of a few investors who own most of 
the issue. Yet this may be the norm in a large group 
of small security issues.” 

Since the normal business of such a dealer may be 
soliciting purchases and sales of securities, and since he 
thereby affects the level at which the market will balance, 
the only element which will distinguish his daily routine 
from manipulation is the subjective element of “purpose,” 
which in practice may mean no more than a provable 
motive or financial interest in a higher or lower market 
price. A consideration of the Commission’s suggests that 
if a dealer has a financial interest in a higher price for 
a security it might be prudent for him either to drop his 
trading altogether or else to limit it to what might be 
termed “stabilization”; for if his trading does raise the 
price, his purpose will be suspect, and he may be charged 
with manipulation.” 

Policing the over-the-counter markets involves some- 
what different problems than in the exchange field. There 
are so many thousands of over-the-counter securities that 
it would be an utter impossibility to watch them all. 
Quotations of a large number of securities are watched 
by the staff of the Commission, however, including those 


_*? For a further discussion of the over-the-counter markets, see the material 
cited in note 2, supra. 
83 See the Barrett and Masland cases, supra, and the commission’s Release of 
February 19, 1941 on Address of Francis T. Greene before the National Asso- 
+ ciation of Securities Dealers, Inc., p. 3. 
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issues where there would be some incentive for manipu- 
lation by a person able to do it. If rising quotations on 
a security or other information about it do arouse sus- 
picion, an investigation may be made of the actual trans- 
actions of various dealers in the security in question in 
an effort to determine who was responsible for a rise in 
price. If, for instance, the principal demand is deter- 
mined to be from a person or persons buying for invest- 
ment or if it should be found to result from the activities 
of certain houses who are “making a market” for the 
security but who appear to have no financial interest in 
raising the market price, the matter would probably be 
dropped without further action. But if a possibility of 
manipulation did appear, the Commission might proceed 
either by calling the attention of the persons involved 
to the possible manipulative nature of their conduct and 
warning them, or it might in its own hearing or in the 
courts proceed to determine whether the Act had been 
violated and to invoke the sanctions provided. 





EXECUTIVE AGREEMENTS: A SUPPLEMENT 
TO THE TREATY-MAKING PROCEDURE* 


HONORE MARCEL CATUDAL 
Division of Commercial Policy and Agreements, Department of State; 


Member of District of Columbia Bar 

Section 2 of Article II of the Constitution of the United 
States provides that the President “shall have Power, by 
and with the Advice and Consent of the Senate, to make 
Treaties, provided two-thirds of the Senators present con- 
a P 

It may be noted at the outset that the Constitution does 
not provide that the treaty-making procedure of Section 
2 of Article II shall be the only procedure for entering 
into agreements with foreign countries.’ It is significant 
that the wording of this section is permissive rather than 
mandatory: it does not state that treaties shall be made 
by the President by and with the advice and consent of 
the Senate, but only that “the President shall have power 

.” Furthermore, the Constitution itself recognizes 
that there are some forms of international agreements be- 
sides “treaties.” Thus, section 10 of Article I prohibits 
the States from entering into “any Treaty, Alliance, or 
Confederation,” but provides that, with the consent of 
Congress, a State may enter into an “Agreement or Com- 
pact with another State, or with a foreign Power.” 

The executive branch of the Government has entered 
into hundreds of agreements with foreign countries which 
have not been submitted to the Senate for its ‘“‘advice and 
consent.” * While not expressly authorized by the Con- 

* The statements made in this article are the personal views of the author 


and are not intended to be considered in any way as the official views of any 
government department. 

1 There is good reason to believe that the constitutional provision for the con- 
currence of the Senate by a two-thirds vote in the making of treaties may have 
been due in considerable measure to the fear on the part of certain states that 
a treaty would be concluded with Spain closing the mouth of the Mississippi 
River to American navigation. See Warren, The Mississippi River and the 
Treaty Clause of the Constitution (1934) 2 Geo. Wasu. L. Rev. 271. 

2 The literature on executive agreements is extensive. See particularly Cor- 

“WIN, THE PRESIDENT, OFFICE AND Powers (1940) 232-240; CRANDALL, TREA- 


[ 653 ] 





654 THE GEORGE WASHINGTON LAW REVIEW 


stitution, the practice of entering into such agreements 
goes back to the earliest days of this Republic. The 
validity and binding force of such agreements, entered 
into pursuant to the broad constitutional powers of the 
President over the executive department and foreign af- 
fairs generally, have been expressly recognized by the 
courts on many occasions. 


NAMES GIVEN TO AGREEMENTS 


A brief word regarding the names given to international 
agreements may be helpful. Agreements or compacts 
between states are known by a variety of names or titles. 
They may be called “treaties,” “conventions,” “arrange- 
ments,” “protocols,” “agreements,” et cetera, the choice 
of a particular name being frequently due to mere chance, 
and not at all affecting the legal effect of the instrument.’ 

Of the treaties and other international acts to which 
the United States is a party and which were listed by the 
Department of State as in force at the end of 1932, 123 
were designated as “treaties,” 208 were “conventions,” 
102 were “agreements,” 55 were “arrangements,” 35 were 
“protocols,” 26 were designated by their own terms as 
“exchange of notes” (although some of the “agreements” 
and “arrangements” were likewise in the form of ex- 
change of notes), 8 were called “declarations,” 2 “gen- 
eral regulations,” 2 “general acts,” 1 an “additional act,” 
1 a “modus vivendi,” and 1 a “compact.” * 

On the basis of international usage there are no definite 
criteria by which a “treaty” is to be distinguished from 


TIES, THEIR MAKING AND ENFORCEMENT (2d ed. 1916) 102-140; McCture, 
INTERNATIONAL EXECUTIVE AGREEMENTS (1941); 1 Mrtier, TREATIES AND 
OTHER INTERNATIONAL ACTS OF THE UNITED STATES OF AMERICA (1931) 3-38; 
5 Moore, INTERNATIONAL Law Dicest (1906) 210-221; Wricut, THE Con- 
TROL OF AMERICAN FoREIGN RELATIONS (1922) 234-245; Barrett, International 
Agreements without the Advice and Consent of the Senate (1905) 15 Ya.Le 
L. J. 18; Hyde, Constitutional Procedures for International Agreements (1937) 
31 Proc. Am. Soc. Int. Law 45; Moore, Treaties and Executive Agreements 
(1905) 20 Pot. Scr. Q. 385. 

8 See Note on Titles of Agreements between State in Hupson, Cases ON 
INTERNATIONAL Law, (2d ed. 1936) 843. 


4 Harvard Research in International Law, Law of Treaties, (1935), 29 Am. J. 
Int. Law (Supp.), 712-713. 
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any other international compact. It is clear that, from 
the point of view of its legal effect in international law, 
any properly concluded agreement between states is 
equally binding, whether designated as a “treaty” or 
“agreement” or what-not.° However, there is a distinction 
from the point of view of our municipal law between in- 
ternational instruments which have received the “advice 
and consent” of the Senate and those which have not. The 
former are “treaties” in the constitutional sense, the latter 
are, for purposes of convenience, commonly referred to 
as “executive agreements,” although it may be noted in 
passing that no instrument is known which by its own 
terms has ever been so designated. 

A very recent international compact entered into be- 
tween the United States and 14 other American republics 
for the purpose of promoting the orderly marketing of 
coffee in international trade, is styled the “Inter-American 
Coffee Agreement.” ‘This instrument has been ratified 
by the President by and with the advice and consent of 
the Senate and hence is a “treaty” in the constitutional 
sense.° 

On the other hand, Congress itself has used the term 
“treaty” in a statute to refer to what is not a “treaty” in the 
constitutional sense but an executive agreement; section 
398 of the Revised Statutes, as amended by an Act of June 
12, 1934, specifically authorizes the Postmaster General, 
“by and with the advice and consent of the President,” to 
“negotiate and conclude postal treaties or conventions” 
with the appropriate authorities of foreign countries.’ 
These “postal treaties or conventions” are made effective 
without being submitted to the Senate for approval. 

Again, an instrument which is regarded as an “execu- 
tive agreement” in the United States, since it is made ef- 


5 Ibid. at 710-722. 


® The text of the Inter-American Coffee Agreement is printed in 3 U. S. 
Dept. oF STATE BuLLETIN (Nov. 30, 1940) 482, and the President’s proclama- 
tion in T. D. 50372. 


748 Stat. 943, c. 473 (1934), 5 U. S. C. § 372 (1934). 
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fective without senatorial concurrence after negotiation, 
may be regarded by the other Contracting Party as a 
“treaty,” subject to the same formalities, including parlia- 
mentary ratification, that governs any other treaty. This 
is true in the case of many of the trade agreements en- 
tered into under the authority of the Trade Agreements 
Act of June 12, 1934.° These agreements are put into force 
in the United States, without subsequent senatorial ap- 
proval, by proclamation of the President, but the same 
agreement, in the case of some countries, must receive the 
approval of the legislative body of the foreign country 
before becoming effective,’ and is regarded in every re- 
spect by that country as a treaty. 


TYPES OF EXECUTIVE AGREEMENTS 


While there are various ways of classifying executive 
agreements, the following is a classification according to 
the authority under which agreements are concluded or 


« 10 


made effective: 


(1) agreements concluded independently of any legis- 
lation; 


(2) agreements concluded, not by specific Congres- 
sional authorization, but in conformity with a policy de- 
clared in acts of Congress; 


(3) agreements concluded pursuant to specific statu- 
tory authority; 


(4) agreements subject to subsequent approval by both 


8 48 Stat. 943, c. 474 (1934), 19 U. S. C. §§ 1351-1354 (1934). 


®For example, see art. XIII of the trade agreemerit with Colombia, signed 
Sept. 13, 1935, U. S. Dept. of State, Exec. Acr. Ser. No. 89. 


10 An act or joint resolution of Congress sometimes takes the place of an 
agreement or treaty and might, therefore, be considered as a separate type of 
agreement with a foreign country which is made effective without the advice 
and consent of two-thirds of the Senate. Thus, Texas was admitted into the 
Union in this manner, and the annexation of Hawaii was likewise effected by 
joint resolution, although in both cases treaties had failed to secure the neces- 
sary two-thirds vote of the Senate. See in this connection, Garner, Acts and 
Joint Resolutions of Congress as Substitutes for Treaties (1935) 29 Am. J. 
Int. L. 482; Hyde, of. cit. supra note 2 at 51; McC ure, op. cit. supra note 2 at 
62 et. seq., gives an interesting account of the acquisition of Texas, Hawaii and 
other territory. In such cases, however, from the point of view of form, it is 
a legislative act which is involved rather than an “executive” agreement. 
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Houses of Congress, but not, like treaties, subject to the 
approval of two-thirds of the Senate. 


(1) Agreements Independent of Legislation 


Many agreements have been entered into with foreign 
countries independently of any legislation by Congress. 
Under the Constitution the executive power is vested in 
the President. He is also the Commander-in-Chief of the 
Army and Navy of the United States. Moreover, in the 
words of John Marshall, “the President is the sole organ 
of the nation in its external relations, and its sole repre- 
sentative with foreign nations.” ** Pursuant to these broad 
constitutional powers over the executive department, the 
army and navy, and foreign relations, the President has 
entered into numerous agreements which became effective 
without specific Congressional authorization or subse- 
quent senatorial approval. Some of these agreements have 
dealt with matters of the highest importance to the nation, 
as for example the agreement of September 2, 1940, with 
Great Britain, under which the United States acquired 
the right to lease naval and air bases in several British 
possessions in this Hemisphere.” In advising the Presi- 
dent that these bases could be acquired under an executive 
agreement without senatorial concurrence as a treaty, At- 
torney General Jackson relied on the constitutional 
powers of the President as the Commander-in-Chief of 
the Army and Navy, as well as his control over foreign 
relations.”* 

Another agreement of great importance which was con- 
cluded by the President under his broad constitutional 
powers, without the advice and consent of the Senate, is 
the protocol of August 12, 1898, which constituted pre- 


liminary articles of peace with Spain; this agreement not 


11 John Marshall in the House of Representatives, March 7, 1800, ANNALS, 
6th Cong., 613; quoted with approval by the Supreme Court in United States v. 
Curtiss-Wright, 299 U. S. 304, 320, 57 Sup. Ct. 216, 81 L. ed. 255 (1936). 


12U. S. Dept. of State, Exec. Acr. Ser. No. 181. 
13 Op. Atty. Gen., Aug. 27, 1940. 





658 THE GEORGE WASHINGTON LAW REVIEW 


only provided for the suspension of hostilities, but Spain 
agreed, as a basis for the establishment of peace, to re- 
linquish all claims of sovereignty over Cuba and to cede 
Puerto Rico and other islands to the United States. 
Crandall, in his treaties on the making and enforcement 
of treaties, calls this agreement “the most important agree- 
ment of this character entered into by the Executive, with- 
out the advice and consent of the Senate.” *° 

Other examples of executive agreements concluded in- 
dependently of legislation are numerous agreements for 
the settlement of pecuniary claims of American citizens 
against foreign governments,”* the exchanges of notes be- 
tween the United States and various foreign Powers in 
1899 and 1900 with regard to Open Door Policy in 
China,” various temporary arrangements with the British 
regarding fisheries,** agreements as to the basis of future 
negotiations with foreign countries, and numerous others 
on a variety of subjects.” 

Two agreements with Great Britain regarding the joint 
occupation of territory claimed by the two countries are 
further instances of this type. By an exchange of notes 
in 1859, the two Governments agreed upon the joint mili- 
tary occupation of the island of San Juan (now a part of 
Washington state), which agreement continued in force 
until 1873 when an arbitral decision awarded the island 
to the United States.” Again, very recently, by an ex- 
change of notes of April 6, 1939, Great Britain and the 
United States agreed to the “joint control” for 50 years 


14 MALLOY, TREATIES, CONVENTIONS, INTERNATIONAL ACTS, PROTOCOLS AND 
AGREEMENTS BETWEEN THE UNITED STATES AND OTHER Powers (1910) 1688. 


15 CRANDALL, op. cit. supra note 2 at 103. 

16F.g. Protocol of Feb. 17, 1903 with Venezuela, 2 MALLoy, op. cit. supra 
note 14 at 1870. 

17] MALLoy, op. cit. supra note 14 at 244-260. 

18 EF. g. the modus vivendi concluded with Great Britain in 1885 after the de- 
nunciation of the fisheries provisions of the Treaty of 1871, 1 MAtuoy, op. cit. 
supra note 14 at 729. 

19 See generally on this subject, CRANDALL, of. cit. supra note 2 at 102-120, 
and McC ure, op. cit. supra note 2 at 35-190, for numerous examples. 

20 An interesting discussion of this agreement is given by McCuure, op. cit. 
supra note 2 at 71. 
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of Canton and Enderbury Islands, two small uninhabited 
Pacific islands, claimed by both countries but of little 
importance until the development of trans-Pacific air 
lines.” 


(2) Agreements in Conformity with Congressional Policy 


Sometimes agreements are concluded with foreign 
countries, not by specific Congressional direction, but in 
conformity with a general policy expressed in acts of 
Congress. Notable examples of this type are the tariff 
reciprocity agreements which were made effective by 
presidential proclamation under the Tariff Act of 1890. 
Section 3 of this Act provided that whenever the Presi- 
dent should be satisfied that the Government of any coun- 
try producing and exporting sugars, molasses, coffee, tea 
and hides imposed duties upon the products of the United 
States which he deemed to be “reciprocally unequal and 
unreasonable,” he should suspend by proclamation as to 
that country the privilege of free importation, where- 
upon the named commodities were to become subject to 
certain prescribed penalty duties.** While nothing was 
said in the statute about agreements with foreign coun- 
tries, the law clearly contemplated that such agreements 
would be entered into by the Executive, and these were 
soon forthcoming. Some twelve executive agreements pro- 
viding for mutual tariff advantages were concluded by 
virtue of section 3 of the Tariff Act of 1890.” 

Other illustrations of this type are numerous agree- 
ments providing for reciprocal most-favored-nation treat- 
ment in regard to customs and related matters which have 
been entered into since the passage of the Tariff Act of 
1922. The Act did not specifically authorize these agree- 
ments but, by providing for penalty duties on goods im- 


21U. S. Dept. of State, Exec. Acr. Ser. No. 145. 
22 26 Stat. 567, 612 (1890). 
23 For a detailed discussion of the reciprocity agreements negotiated under § 3 


of the Tariff Act of 1890, see U. S. Tarirr Commission, RECIPROCITY AND 
* CoMMERCIAL TREATIES (1919) 145 et. seq. 
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ported from countries which discriminated against Amer- 
ican commerce, laid the foundation for the adoption by 
this country of the most-favored-nation policy in its un- 
conditional form and the negotiation of most-favored-na- 
tion agreements with many foreign countries.” 


(3) Agreements Specifically Authorized by Statute 


Agreements concluded under express authority of Acts 
of Congress include a great number of agreements on 
many subjects. Notable examples are the numerous tariff 
reciprocity agreements concluded under the Tariff Act of 
1897. Section 3 of this Act provided not only, as did 
section 3 of the Act of 1890, for Presidential proclamation 
of penalty duties, but specifically authorized the Presi- 
dent “to enter into negotiations . . . with a view to the 
arrangement of commercial agreements in which recipro- 
cal and equivalent concessions may be secured in favor of 
the products and manufactures of the United States”; and 
the Act provided for certain reduced rates of duties to 
become applicable in case such agreements were con- 
cluded. 

Similarly the Act of June 12, 1934* authorizes the 
President, for the purpose of promoting our foreign trade, 
to enter into trade agreements with foreign countries in 
which he may undertake to reduce American tariff duties 
by not more than 50 per cent in return for reciprocal con- 
cessions for American exports. The President’s authority 
to enter into agreements under this Act has been twice 
renewed by Congress, once in 1937,” and again in 1940,” 
and by the end of 1941 some 27 agreements (including 
supplementary agreements) had been concluded with the 
following countries: Argentina, Belgium, Brazil, Canada 

24 McCiure, A New AmerIcAN CoMMERrcIAL Poticy (1924) gives an excel- 
lent account of the adoption of the unconditional most-favored-nation policy by 
the United States as a result of § 317 of the Tariff Act of 1922. 

25 30 Stat. 151, 203 (1897). See U. S. Tar. Comm., op. cit. supra note 23, 
at 197 et seq., for detailed discussion of these agreements. 

2648 Stat. 943 (1934). 


27 50 Stat. 24 (1937). 
28 54 Stat. 107 (1940). 
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(four agreements), Colombia, Costa Rica, Cuba (three 
agreements), Czechoslovakia, Ecuador, El Salvador, 
Finland, France, Guatemala, Haiti, Honduras, The 
Netherlands, Nicaragua, Sweden, Switzerland, Turkey, 
United Kingdom, and Venezuela.” 

Another illustration of the type of executive agreements 
which are specifically authorized by statute is found in 
the so-called “postal treaties or conventions” which have 
been previously referred to. Numerous postal agreements 
have been concluded by the Postmaster General with 
foreign countries under specific authorization of Con- 
gress, beginning with the Act of February 20, 1792.° As 
a matter of fact, it is believed that the very first executive 
agreement concluded by the United States after the adop- 
tion of the Constitution was an arrangement for postal 
communications with Canada negotiated by the Post- 
master General in Washington’s administration, Timothy 
Pickering.” In this connection, it may be interesting to 
note that out of more than 300 international compacts 


concluded by the United States for the purpose of regu- 
lating postal communications with foreign countries, only 
3 have been put into force as treaties, which received the 
advice and consent of the Senate.” 


29 The texts of these agreements are published in the order listed above, in 


T. D. 50504; U.S. Dept. of State, Exec. Acr. Ser., Nos. 75, 82, 91, 149, 184, 
216, 89, 102, 67, 165; U. S. Dept. of State, Press Release No. 690 (Dec. 29, 
1941); Exec. Acr. Ser. Nos. 147, 133, 101, 97, 146, 92, 78, 86, 100, 95, 79, 90, 
163, 164 and 180. 

On the trade-agreements program generally, see SAYRE, THE WAy ForwArpD 
(1939); Tasca, THe RecrprocaL TrADE PoLicy oF THE UNITED STATES 
(1939) ; Committee On Ways And Means, HEARINGS ON H. J. Res. 407, 76th 
Cong., 3d Sess. (1940) 4 vols. 

On the constitutional aspects of trade agreements see H. R. Rep. No. 1000, 
73d Cong., 2d Sess. (1934), at 9-11; Sen. Rep. No. 111, 75th Cong., Ist Sess. 
(1937), at 3-4; letter of March 4, 1940 from Attorney General Jackson, en- 
closing memorandum prepared in Department of Justice, Committee on Finance, 
HEARINGS ON H. J. Res. 407, 76th Cong., 3d Sess. (1940) at 728; The Trade 
Agreements Act of 1934 (1937) 46 YaLe L. J. 647; Culbertson, Legal Aspects 
of the Trade Agreements Act of 1934 (1935) 21 A. B. A. J. 660; Fraser, The 
Constitutionality of the Trade Agreements Act of 1934 (1937) 31 Proc. Am. 
Soc. Int. L. 55; Hackworth, Legal Aspects of the Trade Agreements Act of 
1934 (1935) 21 A. B. A. J. 570; Sayre, The Constitutionality of the Trade 
Agreements Act (1939) 39 Cor. L. Rev. 751. 

301 Stat. 232, 239 (1792). 

31 McC.ure, op. cit. supra note 2, at 38-39. 

32 Tbid. at 6. 
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(4) Agreements Subject to Subsequent Approval of 
Congress 


Agreements subject to subsequent approval by a simple 
majority of the two Houses of Congress, rather than the 
“advice and consent” of two-thirds of the Senate, have 
been comparatively rare. In some cases these agree- 
ments have been previously authorized by Acts of Con- 
gress but provision was made that the agreements would 
not become effective until approved by Congress. A good 
illustration is found in the agreements to “settle” the debts 
owed to the United States by foreign governments for 
loans during and after World War I. By the Act of 
February 9, 1922, Congress provided for the creation of 
the World War Foreign Debt Commission, and many 
debt-funding agreements were concluded which were sub- 
sequently approved by Congress.” 

Another notable illustration, which failed however to 
become effective, was the famous Reciprocity Agreement 
of 1911 with Canada. This was a tariff arrangement under 
which Canada and the United States agreed to reduce or 
remove the duties on a long list of each other’s products. 
The agreement provided that it was to be made effective 
by legislation of the Congress of the United States and the 
Canadian Parliament. Although the necessary legislation 
on the part of the United State was enacted by Congress 
after a bitter political struggle, the Canadian Parliament 
refused to pass the necessary legislation on the Canadian 
side, and the agreement came to naught.™ 

An important example of this type of executive agree- 
ment is found in the recently concluded agreement with 
Canada for the development of the St. Lawrence Seaway 
Project.** Such an agreement in the form of a treaty had 


33 See REPORTS OF THE WortD War ForeIGN Desr ComMmMIssIoN, Gov't. 
Printing Office (1927). 

8¢ An account of this attempt to establish a reciprocity arrangement with 
Canada is found in U. S. Tar. Como., op. cit. supra note 23, at 363 et seq. 


35 The text of this agreement is printed in 4 U. S. Depr. or State BULLETIN 
(March 22, 1941) 307. 
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previously failed to receive the required two-thirds ap- 
proval of the Senate. The new agreement provides that 
it shall become effective upon the passage of concurrent 
legislation by the legislatures of the two countries, and 
there is a bill now pending in Congress to put this agree- 
ment into force.** 

FORM 


Although frequently executive agreements are record- 
ed by means of a simple exchange of notes between the 
Secretary of State and a foreign Ambassador, or between 
our diplomatic representative in a foreign country and 
the latter’s Foreign Minister, and become immediately 
effective without any more formalities, it is not possible 
to lay down as a general rule the proposition that treaties 
may be distinguished from executive agreements from the 
point of view of form or formalities. In many cases the 
two are indistinguishable in form. An executive agree- 
ment will frequently be drawn up with all the formalities 
that attend a treaty, including the issuance of “full pow- 
ers” by the President to his representative to sign the in- 
strument, the affixing of elaborate seals, and the exchange 
of instruments of ratification.” 

It is true that in many cases executive agreements are 
not proclaimed by the President, whereas the almost in- 
variable practice has been to proclaim treaties. But even 
the matter of proclamation by the President may not be 


86H. R. 5993, introduced on Nov. 10, 1941. 


87 While treaties are usually formal documents, there have been many in- 
stances where an informal exchange of notes has been submitted to the Senate 
for approval; in such a case the exchange of notes is just as much a treaty in 
the constitutional sense as a more formal instrument. For a recent example of a 
treaty in the form of an exchange of notes see Executive G, 77th Cong. Ist Sess., 
(printed in Conc. Rec. of Nov. 24, 1941, at 9282-83) containing the text of 
notes exchanged on Oct. 27, 1941 between the governments of the United States 
and Canada amending art. V of the Treaty of Jan. 11, 1909, with Great Britain 
regarding the diversion of waters of the Niagara River. The fact that this 
treaty was embodied in a simple exchange of notes or letters between an As- 
sistant Secretary of State and an official of the Canadian Legation seems to 
have given rise to some confusion in the minds of certain Senators as to 
whether it was in fact a “treaty”; see the interesting colloquy between Senators 
Connally and Norris on this point in Conc. Rec. of Nov. 24, 1941, at 9283-84, 
during which Senator Connally maintained that “this is not a treaty in the 

* technical sense,” but “it is the same as a treaty.” 
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relied upon to distinguish treaties and executive agree- 
ments. Although the practice of proclaiming treaties in 
the United States goes back to the earliest days of our 
Government, there are a few instances of some of our 
early treaties of which no proclamation is known to exist, 
although they were ratified by the President by and with 
the advice and consent of the Senate.** Moreover, as Pro- 
fessor Reiff has pointed out, there is no general statutory 
or legal requirement that treaties be proclaimed by the 
President in order to be valid, even from the point of view 
of municipal law.* After reviewing the authorities, he 
concludes that 

there is very little, if any authority from the publicists, the 

courts, and the Attorney General in support of the commonly 

held view that a treaty to become operative as law of the land 

must first be proclaimed.*® 

On the other hand, many executive agreements are pro- 

claimed by the President, and in substantially the same 
language as is used in the case of treaties, viz. “I, Frank- 
lin D. Roosevelt, President of the United States of Amer- 
ica, do hereby proclaim the said Agreement (or Treaty) 
to the end that the same and every part thereof may be 
observed and fulfilled by the United States of America 
and the citizens thereof on and after June 1, 1941.” This 
eis the practice with respect to trade agreements concluded 
under the Act of June 12, 1934. 


CONSTITUTIONAL VALIDITY OF EXECUTIVE AGREEMENTS 


From the point of view of constitutional law, the va- 
lidity of executive agreements, both those entered into pur- 
suant to Acts of Congress as well as those concluded with- 


38 See, for example 2 MILLER, op. cit. supra note 2 at 386 and 422, regarding 
a treaty with Tunis of 1797-99, and ibid. at 429, regarding a treaty with Great 
Britain signed March 15, 1798. 

39 Reiff, The Proclaiming of Treaties in the United States (1936) 30 Am. J. 
Int. L. 63. 


40 Jbid. at 71. 


41 Proclamations of trade agreements are published in U. S. Dept. of State, 
Exec. Aor. SER., numbers listed in note 29 supra. The language of the proclama- 
tions varies slightly, in individual cases, from the language quoted. 
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out express statutory authorization, is well established by 
precedent and judicial decision. 

As previously indicated, this Government has, from 
the earliest days of the Republic, entered into many hun- 
dreds of agreements which were not submitted to the 
Senate for its advice and consent.“ Such agreements have 
been concluded on a great variety of subjects, including 
commercial and tariff relations, consular relations, the 
protection of patents, trade marks and copyrights, postal 
arrangements, navigation, radio and aviation agreements, 
et cetera.** There is no instance known where an executive 
agreement has ever been judicially declared to be invalid 
or beyond the constitutional authority of the Executive. 
On the contrary, in every case in which such an agree- 
ment has come before the courts, it has been given full 
effect. 

Mention has been made of an agreement in 1859 be- 
tween the United States and Great Britain for the joint 
military occupation of San Juan island, which was later 
awarded to the United States by arbitral decision. In de- 
ciding a case involving a murder committed on the island 
during the joint occupation, the Supreme Court of the 
Territory of Washington referred to this agreement in the 
following language: “* 

The power to make and enforce such a temporary convention 
respecting its own territory is a necessary incident to every na- 
tional government, and adheres where the executive power is 
vested. Such conventions are not treaties within the meaning of 
the Constitution, and, as treaties, supreme law of the land, con- 
clusive on the courts, but they are provisional arrangements, ren- 
dered necessary by national differences involving the faith of the 


nation and entitled to the respect of the courts. They are not a 
casting of the national will into the firm and permanent condition 


42 There is no official compilation of all the executive agreements which have 
been concluded by the United States. McCture, op. cit. supra note 2, at XII, 
however, states that an actual compilation as a Feb. 22 1941, contains over 1,250 
such agreements. The same author, ibid. at 3, states that on April 30, 1939, 
about 800 treaties had been put into force with the approval of the Senate. 
For an interesting, but incomplete, list of executive agreements relating to 
commercial matters, see SAYRE, op. cit. supra note 29, at 770-775. 

43 For numerous examples see McCCLurE, op. cit. supra note 2, at 35-190. 


44 Watts v. United States, 1 Wash. Terr. 288, 294 (1870). 





THE GEORGE WASHINGTON LAW REVIEW 


of law, and yet in some sort they are for the occasion an expres- 
sion of the will of the people through their political organ, touch- 
ing the matters affected; and to avoid unhappy collision between 
the political and judicial branches of the government, both which 
are in theory inseparably all one, such an expression to a rea- 
sonable limit should be followed by the courts and not opposed, 
though extending to the temporary restraint or modification of 
the operation of an existing statute. Just as here, we think, this 
particular convention respecting San Juan should be allowed to 
modify for the time being the operation of the organic act of this 
Territory, so far forth as to exclude to the extent demanded by 
the political branch of the government of the United States, in the 
interest of peace, all territorial interference for the government of 
that island. 


Mention has also been made of the dozen reciprocity 
agreements concluded as a result of section 3 of the Tariff 
Act of 1890, which agreements were not submitted to the 
Senate for approval. In Field v. Clark * this section was 
challenged as an invalid delegation to the President of 
both legislative and treaty-making powers, but the Su- 
preme Court rejected these contentions, stating: “° 


The Court is of the opinion that the third section of the act 
of October 1, 1890, is not liable to the objection that it trans- 
fers legislative and treaty-making power to the President. 


The case of Altman v. United States “ involved a rec- 
iprocity agreement entered into with France under the 
Tariff Act of 1897. Speaking for the Supreme Court, Mr. 
Justice Day, who had once occupied the office of Secretary 
of State, said: * 


While it may be true that this commercial agreement, made 
under authority of the tariff act of 1897, section 3, was not a 
treaty possessing the dignity of one requiring ratification by the 
Senate of the United States,** it was an international compact, 
negotiated between the representatives of two sovereign nations 
and made in the name and on behalf of the contracting countries, 


45 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892). 

46 Tbid. at 694. 

47 224 U. S. 583, 32 Sup. Ct. 593, 56 L. ed. 894 (1912). 

48 Ibid. at 601. 

49 It will be observed that even the Supreme Court sometimes falls into the 
popular error of speaking of treaties as “ratified” by the Senate. Treaties are 
not “ratified” by the Senate, but are ratified by the President “by and with 
the advice and consent of the Senate.” See CRANDALL, op. cit. supra note 2 at 
81; Hupson, CAsEs, supra note 3 at 847 and 866n. 7; Harvarp RESEARCH, 
op. cit. supra note 4 at 739 et seq., especially 745 and 757; 1 WiLtoucHBy, THE 
CoNSTITUTIONAL LAw oF THE UNITED States (2d ed. 1929) 526n. 25. 
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and dealing with important commercial relations between the two 
countries, and was proclaimed by the President. If not technically 
a treaty requiring ratification, nevertheless, it was a compact au- 
thorized by the Congress of the United States, negotiated and 
proclaimed under the authority of its President. We think such 
a compact is a treaty under the Circuit Court of Appeals Act, 
and, where its construction is directly involved, as it is here, 
there is a right of direct appeal to this court. 

With regard to postal conventions, William Howard 
Taft, while Solicitor General, stated in a formal opin- 
ion: © 

From the foundation of the Government to the present day 
. . . the Constitution has been interpreted to mean that the power 
vested in the President to make treaties, with the concurrence of 
two-thirds of the Senate, does not exclude the right of Congress 
to vest in the Postmaster-General power to conclude conventions 
with foreign governments for the cheaper, safer, and more con- 
venient carriage of foreign mails. 

More recently, in 1936, the Supreme Court, in United 
States v. Curtiss-Wright Export Corp., again made it 
clear that the Federal Government has “the power to 
make such international agreements as do not constitute 


treaties in the constitutional sense.” ” 

In 1937, in United States v. Belmont™ it was argued 
that a decree of the Soviet Government nationalizing cer- 
tain property was contrary to the public policy of the 
state of New York and should not be enforced. The Su- 
preme Court stated that it was not necessary to determine 
this, “since we are of opinion that no state policy can pre- 
vail against the international compact here involved.” “ 
This “international compact” was an executive agreement 
concluded at the time of the recognition of the Soviet 
Government by the United States in 1933. The Court also 
stated in this case: “ 


The recognition, establishment of diplomatic relations, the as- 
signment, and agreements with respect thereto, were all parts of 


5019 Op. Atty. Gen. 513, 520 (1890). 

51209 U. S. 304, 318, 57 Sup. Ct. 216, 81 L. ed. 255 (1936). 
52 301 U. S. 324, 57 Sup. Ct. 758, 81 L. ed. 1134 (1937). 

58 [bid. at 327. 

54 Ibid. at 330. 


3 
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one transaction, resulting in an international compact between 
the two governments. That the negotiations, acceptance of the 
assignment and agreements and understandings in respect there- 
of were within the competence of the President may not be 
doubted. . . . And in respect of what was done here, the Execu- 
tive had authority to speak as the sole organ of that government. 
The assignment and the agreements in connection therewith did 
not, as in the case of treaties, as that term is used in the treaty 
making clause of the Constitution (Art. II, Sec. 2), require the 
advice and consent of the Senate. 

A treaty signifies “a compact made between two or more in- 
dependent nations with a view to the public welfare.” Altman & 
Co. v. United States, (224 U. S. 583, 600). But an international 
compact, as this was, is not always a treaty which requires the 
participation of the Senate. There are many such compacts, of 
which a protocol, a modus vivendi, a postal convention, and agree- 
ments like that now under consideration are illustrations. See 5 
Moore, Int. Law Digest, 210-221. The distinction was pointed 
out by this court in the Altman case, supra, which arose under 
section 3 of the Tariff Act of 1897, authorizing the President to 
conclude commercial agreements with foreign countries in cer- 
tain specified matters.” 


The executive agreement with the Soviet Union which 
was involved in the Belmont case was again before the 
Supreme Court in United States v. Pink, a very recent 


case decided on February 2, 1942. This latest expression 
of the views of the Supreme Court on this subject express- 
ly confirms the earlier statements on executive agreements 
and definitely decides that a state law must give way when 
it is inconsistent with the provisions of an executive agree- 
ment. The Court stated: 


A treaty is a “Law of the Land” under the supremacy clause 
(Art. VI, Cl. 2) of the Constitution. Such international com- 
pacts and agreements as the Litvinov Assignment have a similar 
dignity. United States v. Belmont, supra, p. 331. See Corwin, 
The President, Office & Powers (1940), pp. 228-240... . 

. State law must yield when it is inconsistent with or im- 
pairs the policy or provisions of a treaty or of an international 
compact or agreement. See Nielsen v. Johnson, 279 U. S. 47. 
Then the power of a State to refuse enforcement of rights based 
on foreign law which runs counter to the public policy of the 
forum (Griffin v. McCoach, 313 U. S. 498, 506) must give way 
before the superior Federal policy evidenced by a treaty or inter- 
national compact or agreement. Santovincenzo v. Egan, supra; 
United States v. Belmont, supra. 


55 Sup. Ct. 
56 Jd at. 





EXECUTIVE AGREEMENTS AND TREATIES 


SUMMARY AND CONCLUSION 


Executive agreements with foreign countries, which 
are made effective in the United States without the con- 
currence of two-thirds of the Senate as in the case of 
treaties, have been entered into since the earliest days of 
the Republic. Sometimes such agreements are specifically 
or impliedly authorized by statute, and sometimes they 
are entered into independently of statutory authority but 
under the broad constitutional powers of the President. 
More rarely such agreements become effective only after 
approval by a simple majority of both Houses of Con- 
gress. 

In form and in subject matter, executive agreements 
may not differ substantially from treaties and frequently 
are identical in these regards. 

It is not the purpose of this paper to discuss the limita- 
tions on the executive agreement procedure or to examine 
the interesting question whether there are some results 
which can be effected by treaty which could not legally 
be achieved by executive agreement.” Here it is sufficient 
to observe that the executive agreement procedure has in 
practice proven to be a highly important instrument in 
enabling the United States to conduct its foreign relations 
effectively and, in no instance, has it ever been held by the 
courts to be invalid. On the contrary, the constitutionality 
of the executive agreement method is strongly supported 
by a series of judicial pronouncements, including decisions 
of the Supreme Court of the United States. 


57 Professor Hyde is of the opinion that “the President with the aid of 
Congress may not be able to achieve through agreement-making what he could 
achieve with the aid of the Senate in treaty-making,” see Hyde, op. cit. supra 
note 2, at 52. On the other hand, Dr. McClure vigorously supports the view 
that “with the cooperation of Congress the President can accomplish through 
executive agreement anything that he can accomplish by treaty,” see MCCLURE, 
op. cit. supra note 2, at 344. 





THE LEGAL STATUS OF THE FEDERAL 
HOUSING ADMINISTRATION AND THE 
HOME OWNERS’ LOAN CORPORATION* 


BENJAMIN MOSHER 
New York, N. Y. 


Government ownership of corporations goes back to 
the year 1781, when the federal confederacy held part of 
the stock of the Bank of North America. This corpora- 
tion was essentially private, however, since management 
control was left in the hands of individuals interested in 
the profit motive. 

In modern times, the expansion of governmental func- 
tions and the exigencies of war have greatly extended 
the use of the corporate device by the government. Ex- 
amples of government corporations as administrative 
agencies are found in the United States Housing Cor- 
poration, the Emergency Fleet Corporation and other 
emergency corporations during the last World War, and 
in the more recent Reconstruction Finance Corporation, 
the Tennessee Valley Authority, the United States Hous- 
ing Authority and the Home Owners’ Loan Corporation 
(hereafter referred to as HOLC). 

The legal aspects of the government corporation have 
commanded “more attention than any others” in recent 
years." This has largely been due to the fact that the 
government corporation, although claiming to be separate 
and apart from the government as such, at the same time 
insists upon the sovereign immunities and privileges of 
governmental agencies. 

Until recently, there was no real test or criterion for 
determining the legal status of the government corpora- 

* A thesis presented to the faculty of the Graduate Division for Training in 


the Public Service, New York University, in partial fulfillment of the require- 
ments for the degree, Master of Public Administration. 

1 Social Science, Research Council, Committee on Public Administration, 
RESEARCH IN THE USE OF THE GOVERNMENT CORPORATION, AN OUTLINE OF 
SuGGESTED REsEARcH Topics (New York, August, 1940) 12. 
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tion. Hence, judicial decisions on the subject were con- 
flicting, and the general literature was in the main an 
attempt to reconcile diverse holdings.* During the two or 
three years, however, the decisions of the United States 
Supreme Court have served to clarify the question. 

The purpose of this paper is to determine to what ex- 
tent the HOLC and the Federal Housing Administration 
(hereafter referred to as FHA) share sovereign immuni- 
ties and privileges, e. g., immunity from suit and taxation, 
priority of claim against insolvent debtors. 

These agencies have been selected because many of the 
clarifying decisions have dealt with them. Moreover, 
by comparing the HOLC, which. has been formerly 
designated a corporation, with the FHA, which has not 
been so designated but which has many of the qualities 
that seem relevant to the corporate form, we will be able 
to appraise, in part, the usefulness of the government 
corporation. This comparison has not been possible be- 
cause no examination has ever been made of the adminis- 
trative or legal status of the FHA. Attention has recently 
been directed to the need for such an evaluation * and, 
therefore, the present study seems necessary and appro- 
priate at this time. 


LEGAL STATUS OF FEDERAL GOVERNMENT CORPORATIONS 


Various tests were formerly applied in determining 
the legal status of Federal government corporations. 
Some courts regarded the government corporation as an 
agent of the government, or as being identical with the 
government itself and therefore entitled to share its 


2 Pinney, The Legal Status of Federal Government Corporations (1939) 27 
Caurr. L. Rev. 712; Watkins, Federal Ownership of Corporations (1938) 
26 Geo. L. J. 261, 637; Schnell, Federally Owned Corporations and Their Legal 
Problems (1936) 14 N. C. L. Rev. 238, 337; McIntire, Government Corpora- 
tions as Administrative Agencies: an Approach (1936) 4 Gro. Wasu. L. Rev. 
161; Thurston, Government Proprietary Corporations (1935) 21 Va. L. Rev. 
351, 465; Field, Government Corporations: a Proposal (1935) 48 Harv. L. 
Rev. 775; Culp, Creation of Government Corporations by the National. Gov- 


. ernment (1933) 33 Micu. L. Rev. 473. 


8 Social Science Research Council, op. cit. supra note 1 at 4, 31. 
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special privileges and immunities. Others viewed it as a 
separate legal entity, just as a private corporation is re- 
garded, 1. e., separate and distinct from its stockholders.‘ 
These views were arbitrarily adopted or rejected accord- 
ing to the particular result that was desired to be reached. 
Hence, there was rationalization rather than a clear and 
satisfactory definition of the legal status of the govern- 
ment corporation. 

Another group of cases, particularly those dealing with 
state activities, distinguished between private and public 
functions, holding that when a government entered into 
private business, it thereby abandoned its sovereignty and 
was to be treated as a private corporation. Conversely, 
corporate agencies shared sovereign privileges and im- 
munities only while performing strictly public or gov- 
ernmental functions.° 

While it is true that the Federal government has en- 
gaged in enterprises which traditionally have been 
regarded as private, the fact remains that our government 
is one of delegated powers and, therefore, every federal 
enterprise, in order to be constitutional, must necessarily 
partake of an authorized governmental function. Hence, 
the distinction between public and private activities is of 
no real aid in its application to federal corporations. 

That all federal functions are governmental was re- 
cently recognized by the Supreme Court in Graves v. 
N. Y. ex rel. O’Keefe.° After pointing out that the crea- 
tion of the corporation involved in that case was a con- 
stitutional exercise of the powers of the Federal govern- 
ment, the Court stated: 

As that government derives its authority wholly from powers 
delegated to it by the CoNsTITUTION, its every action, within 


its constitutional power is governmental action. . . . And when 
the national government lawfully acts through a corporation 


4 Pinney, supra note 2 at 719-724. 

5 Ibid. at 724. 

6306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939). See also Federal 
Land _ v. Bismarck, 10 U. S. Law Week 4003 (November 10, 1941), infra 
at p. 705. 
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which it owns and controls, those activities are governmental 
functions. .. . 

. . . The Federal government is one of delegated powers in 
the exercise of which Congress is supreme; so that every agency 
which Congress can constitutionally create is a governmental 
agency. 

A similar view was taken in the frequently cited case 
of Keifer and Keifer v. Reconstruction Finance Corpora- 
tion,” where the opinion of Mr. Justice Frankfurter, 
referring to recent “corporations discharging govern- 
mental functions,” lists virtually all the corporations 
created by Congress in the past two decades. 

In Federal Land Bank v. Priddy,’ the question before 
the Supreme Court was whether federal land banks, 
created by congressional authority, were subject to attach- 
ment proceedings under state laws. The court treated 
the problem as one of congressional intent, saying: 

. . . This Court has already had occasion to consider the 
organization and functions of federal land banks, and to declare 
that they are instrumentalities of the Federal government, en- 
gaged in the performance of an important governmental function 
(citing cases). As such, so far as they partake of the sovereign 
character of the United States, Congress has full power to de- 
termine the extent to which they may be subjected to suit and 
judicial process. Whether Federal agencies are subjected to 
suit, and, if so, the extent to which they are amenable to judicial 
process, is thus a question of the congressional intent. 

Although federal land banks were said to be “engaged 
in the performance of an important governmental func- 
tion,” the Court did not predicate its decision on the dis- 
tinction between public and private activities but held 
simply that the legislation authorizing these banks was 
within the constitutional power of Congress. 

Again, in the Keifer case, where the suability of the 
Regional Agricultural Credit Corporation was the ques- 
tion at issue, it was regarded solely as one of congressional 
intent: 


Congress may, of course, endow a governmental corporation 


7 306 U. S. 381, 59 Sup. Ct. 516, 83 L. ed. 784 (1939). 
8295 U. S. 229, 55 Sup. Ct. 705, 79 L. ed. 1408 (1935). 
® Supra note 7. 
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with the government’s immunity. But always the question is: 
has it done so? 


The same approach has been adopted in other recent 
cases.” 


Where congressional intent is not clearly disclosed by 
the creating statute, however, our problem is only par- 
tially solved. Thus, in the Federal Land Bank case,” 
the Supreme Court deemed necessary an “examination 
of the purposes and organization of the federal farm loan 
system” to ascertain whether immunity from attachment 
was granted by implication. 

The question of how to determine such intent was con- 
sidered in the Keifer case.” The Act there involved, 
which authorized the Reconstruction Finance Corpora- 
tion to create Regional Agricultural Credit Corporations, 
was silent with regard to the latters’ suability. Neverthe- 
less, the Court referred, in its opinion, to the consistent 
policy of Congress to deny immunity from suit to more 
than forty federal corporations, including the Reconstruc- 
tion Finance Corporation itself, and concluded that the 
“genesis, functions and affiliations of Regionals” indi- 
cated an intention on the part of Congress to conform 
with such uniformity.” 


10 U. S. v. Emory, 10 U. S. Law Week 4093 (December 15, 1941); Federal 
Land Bank v. Bismarck, supra note 6; Reconstruction Finance Corporation v. 
Menihan, 312 U. S. 81, 61 Sup. Ct. 485, 85 L. ed. 595 (1941); FHA v. Burr, 
309 U. S. 242, 60 Sup. Ct. 488, 84 L. ed. 724 (1940); Pittman v. HOLC, 
308 U. S. 21, 60 Sup. Ct. 15, 84 L. ed. 11 (1939); U. S. v. Marxen, 307 
U. S. 200, 59 Sup. Ct. 811, 83 L. ed. 1222 (1939). In this connection, see also 
Bridewell, HOLC: Its Legal Status, Privileges and Immunities (1940) 5 Joun 
MarsHALL L. Q. 503 at 504. 

A similar test was applied in the recent case of Pierce v. U. S., 10 U. S. 
Law Week 4061 (December 8, 1941). There, it was held that the Tennessee 
Valley Authority was not within the purview of § 32 of the Criminal Code 
which prohibited the impersonation of an officer or employee of the United 
States government or any department thereof. 

11 Supra note 8. 

12 Supra note 7. 


18 In holding that the legal status of Regional was the same as if Congress 
had expressly empowered it to sue and be sued, Mr. Justice Frankfurter said: 
“To imply for Regionals a unique legal position compared with those 
corporations to whose purposes Regional is so closely allied, is to infer 
congressional idiosyncrasy. There is a much more sensible explanation for 

the failure of Congress to bring Regional by express terms within its 
emphatic practice not to confer sovereign immunity upon these government 
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In the light of the approach adopted by the Supreme 
Court in the foregoing cases, the administrative aspects 
of the FHA and the HOLC will now be considered. 


ADMINISTRATIVE ASPECTS 


Federal Housing Administration. The FHA was 
created by the President pursuant to authority conferred 
upon him by the National Housing Act which was ap- 
proved on June 27, 1934. 

Broadly speaking, the purpose of the Act was to pro- 
vide insurance of loans for long-neglected modernization 
of homes, and the insurance of residential mortgages so 
as to make them safe and attractive investments for idle 
funds. The FHA mortgage-insurance program has 
helped to reform the frozen residential mortgage market 
by its structural inspection, its insistence on sound neigh- 
borhood planning and its protection of the borrower’s 
money. At the same time, the plan is encouraging new 
home ownership by American families of modest in- 
comes. 


Three out of every ten new homes financed by FHA-insured 
mortgages during 1940 were purchased by families with annual 
incomes of less than $2,000 . . . almost three out of every five 
new single family homes . . . were purchased by families with 
incomes of less than $2,500.1° 


This is being accomplished by popularizing a single long- 
term, amortized mortgage at a low interest rate, thus 
eliminating small first mortgages, expensive second 
mortgages and high renewal charges.” 


corporations. Congress had a right to assume that the characteristic 
energies for corporate enterprise with which a few months previously it 
had endowed Reconstruction would now radiate through Reconstruction 
to Regional. 

“To give Regional an immunity denied to more than two score corpora- 
tions, each designed for a purpose of government not relevantly different 
from that which occasioned the creation of Regional, is to impute to 
Congress a desire for incoherence in a body of affiliated enactments and 
for drastic legal differentiation where policy justifies none. A fair judg- 
ment of the statute in its entire setting relieves us from making such an 
imputation of caprice.” 

14 See Executive Order 7280, January 28, 1934, evidencing creation of the 
FHA on June 30, 1934. 

15N. Y. Times, Jan. 19, 1941, at RE 1. 

16 Jbid., March 16, 1941, at RE 1. 
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The cumulative total of insurance written by the 
FHA. through December 31, 1941, was more than 
$5,000,000,000, of which about $3,600,000,000 was for 
small home mortgages, $140,000,000 for mortgages on 
rental housing projects and $1,500,000,000 for property 
improvement and modernization loans.” 

Directing FHA’s activities is an Administrator ap- 
pointed by the President with the advice and consent of 
the Senate. Under section 1 of the National Housing 
Act, the Administrator may appoint his own personnel 
and fix their tenure and compensation “without regard 
to the provisions of other laws applicable to the employ- 
ment or compensation of officers or employees of the 
United States.” He may, under that section, make con- 
tracts for rent, services and supplies, “without regard to 
any other provisions of law governing the expenditure 
of public funds.” Section 4 requires the Reconstruction 
Finance Corporation to “make available to the Adminis- 
trator such funds as he may deem necessary,” except that 
the President may provide the funds from any moneys 
available to him for emergency purposes. Moreover, by 
amendment, the Administrator may “in his official 
capacity, sue and be sued in any court of competent juris- 
diction, state or federal.” ** And, by Executive Order, the 
Administration has been provided with a seal.” 

Thus, at first glance, the attributes of the FHA appear 
to be substantially equivalent to those of the government 
corporation.” In fact, because of this superficial similar- 
ity, the Administration was listed by Frankfurter, J., in a 
compilation of “corporations discharging governmental 
functions.” * Again, in United States v. Fontenot, a Dis- 
trict Court of Louisiana said: 

The Farm Credit Administration is an administrative body 


17 [bid., Jan. 18, 1942, at RE 1. 

18 § 344 (a) Banking Act of 1935, c. 614, 49 Stat. 722 (1935), 12 U. S. C. 
§ 1702 (1940). 

19 No. 7058, May 29, 1935. 

20 WHITE, INTRODUCTION TO THE STUDY OF PUBLIC ADMINISTRATION (1939) 


21 Supra note 7. 
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of the United States of America; a separate unit of the govern- 
ment. It does not fall in the category of such corporations as 
the Home Owners’ Loan Corporation and the Federal Housing 
Administration which are regularly chartered, issue stock and 
have a separate legal existence from the government of the 
United States.” 

The FHA was not involved in either case, however, 
and the references were merely dicta, apparently made 
without any analysis of the true character of this agency. 

A closer study of the FHA discloses that it does not 
have a charter and does not issue stock. But then again, 
the lack of a charter does not necessarily indicate the 
non-corporate character of a federal agency. In the case 
of a federal corporation chartered under state law, it is 
customary to issue a certificate evidencing its incorpora- 
tion. Where a federal corporation is created merely by 
act of Congress or by federal officers under the specific 
direction of Congress without incorporation under state 
law, however, it does not receive any charter and the 
congressional statute is the sole source of its corporate 
authority. ; 

Accordingly, in order to determine whether Congress 
intended to confer a corporate status upon the FHA, we 
must examine the original Act authorizing the creation 
of the agency. There, Congress did not entitle it a “cor- 
poration,” declare it to be a body corporate, grant it the 
usual powers of a corporation, give it perpetual succes- 
sion, provide for a capital stock, or empower it to adopt 
a corporate seal. Congress has customarily employed at 
least some of these devices in conferring corporate status 
upon its agencies. For instance, the National Housing 
Act, which authorized the FHA, also created the Federal 
Savings and Loan Insurance Corporation.” There, 
Congress followed its general practice. After entitling 
the latter agency a “Corporation,” Congress provided it 
with a capital stock, referred to it as a “body corporate” 


22 33 F. Supp. 629 (W. D. La. 1940). 
23 C. 847, 48 Stat. 1246, 1256 (1934), 12 U. S. C. 1725 (1940). 
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and empowered it to adopt a corporate seal, to have suc- 
cession until dissolved by Act of Congress and to sue and 
be sued. 

With respect to the FHA, however, no corporate 
characteristic appeared in the National Housing Act as 
originally passed. ‘The Administration’s seal was pro- 
vided by Executive Order * and authority to sue and 
be sued was conferred by amendment the following year.” 
There is nothing in the CONGRESSIONAL RECORD which 
indicates the reason for this amendment, but the Senate 
Report states that its purpose was “clarifying.” * An- 
other explanation offered is as follows: 


. . . Because certain financial institutions hesitated to make 
insured loans, lest there might be defaults which would not be 
prosecuted because they were claims against the United States, 
the Congress amended the Act so as to permit the Administrator 
in his official capacity to sue and be sued in any court of 
competent jurisdiction, state or federal.?’ 

It is significant to note that when originally introduced 
as a bill, the Act did not provide for the FHA but con- 
templated the creation of a “body corporate to be known 
as the ‘Home Credit Insurance Corporation’” with an 
ex officio Board of Directors.“ ‘The Corporation was 
empowered to use a corporate seal and to sue and be sued. 
The change to the FHA was made in the Senate Com- 
mittee and corporate characteristics were deleted from 
the bill which later became the National Housing Act of 
1934. The CONGRESSIONAL RECORD does not offer any 
light on the reason for this change except that the Board 
of Directors was considered objectionable because of its 
“scattered responsibility and its scattered authority.” ” 

If that was the sole objection, it could have been re- 
moved very easily by vesting the corporation’s powers in 
a single administrator. In fact, Congress did exactly that 


24 Supra note 19. 

25 Supra note 18. 

26 Sen. Rep. No. 1007 on H. R. 7616, 74th Cong., Ist Sess., S. N. 9880, 24. 
27 Im re Wilson, 23 F. Supp. 236, 240 (N. D. Texas, 1938). 

28 73d Cong., 2d Sess., June 16, 1934, 111992, 

29 Tbid. at 111994, 
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when it enacted the United States Housing Act of 1937, 
creating the United States Housing Authority. That 
statute refers to the Authority as a “body corporate of 
perpetual duration,” empowers it to sue and be sued and 
to adopt an official seal, and provides that its powers 
“shall be vested in and exercised by an Administrator.” 
It appears, therefore, that Congress did not intend to 
grant the FHA a corporate status. 

Although the Administration is endowed with sub- 
stantial personnel and fiscal independence, it functions in 
many respects as an ordinary department of the govern- 
ment. Pursuant to Executive Order,” its employees were 
classified in accordance with the Classification Act of 
1923, subject to review by the Civil Service Commission.” 
The Administration observes dual compensation statutes 
and the Economy Act of 1932 by generally refraining 
from employing persons who are in receipt of another 
salary or annuity from the Federal government.” 

Despite the Administrator’s broad statutory power to 
make expenditures, he has been forced to restrict ad- 
ministrative expenses to the amounts set forth in the In- 
dependent Offices Appropriation Acts,** and _ office 
supplies are purchased in accordance with government 
procedure.“ Moreover, the Comptroller General has 
advised that the Administration’s funds may not be ex- 
pended in connection with a campaign to induce modern- 
ization of homes so as to create a demand for such loans.” 

The Treasury Department and Comptroller General 
have established the regular government procedure for 
handling the Administration’s finances. All funds are 
deposited with the Treasury of the United States and all 

80 No. 6746, June 21, 1934. 

81 FHA, First ANNUAL Report (1934) 22-24. 

8219 Op. Compt. Gen. 926 (May 14, 1940). 

88 Act of May 23, 1938, c. 259, 52 Stat. 411, 36 U. S. C. §121 (1940); Act of 
April 16, 1939, c. 11, 53 Stat. 524, 3 U.S. C. $46 (1940); Act of April 18, 
1940, c. 107, 54 Stat. 111, 48 U. S. C. §74 (1940). 


1988 _— General Order No. 4; see also, 14 Op. Comp’t Gen. 837 (May 18, 


8514 Op. Comp’t Gen. 638 (Feb. 25, 1935). 
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disbursements are made through the Chief Disbursing 
officer of the Treasury Department.** Vouchers are sent 
directly to him for payment and those “which are unusual 
or on which there have not been established well-defined 
precedents, are forwarded to the Comptroller General 
for preaudit.” * 

The Secretary of the Treasury approves regulations 
under which the Administrator may sell personal prop- 
erty or compromise claims acquired as a result of insur- 
ing modernization loans.** Again, the terms, conditions 
and rate of interest payable on the Administrator’s deben- 
tures are subject to the approval of the Secretary of Treas- 
ury, since its debentures are guaranteed by the United 
States government.” 

In accordance with Executive Order No. 7126, dated 
August 5, 1935, estimates for general operating expenses 
are regularly submitted to the Director of the Budget.“ 
The Administrator is required, under section 5 of the 
Act, to report annually to Congress concerning his activi- 


ties, and these reports are printed by the United States 
Government Printing Office as House Miscellaneous 
Documents. 


The Administration’s real property is taxable.“ Until 
recently, its debentures issued in exchange for property 
covered by mortgages insured after certain amendments 
of 1938, were expressly exempt “from all taxation (except 
surtaxes, estate, inheritance and gift taxes).”“* This 
exemption has been modified by the Public Debt Act of 
1941,*° as a result of which all obligations issued on or 


36 FHA, Sixth ANNUAL Report (1939) 104; see also, §2 (f), § 206 and 
§ 207 (p) of the National Housing Act of 1934. 

37 FHA, SrtxtH ANNUAL Report (1939) 115. 

88§2 (c) of the National Housing Act of 1934, as amended by Public Law 
No. 138, June 28, 1941. 

89 § 204 (c) and (d) and § 207 (i) of the National Housing Act of 1934. 

40 FHA, Sixth ANNUAL Report (1939) 104. 

41 § 208 of the National Housing Act of 1934; see also, §7 of Public Law 
No. 138, June 28, 1941. 

42.§ 204 (d) and §207 (i) of the National Housing Act of 1934. 

43§ 4 of Public Law No. 7, 77th Cong., approved by President Feb. 19, 1941. 
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after March 1, 1941, by the United States, or any agency 
thereof, are no longer exempt from federal tax laws. 
However, the Act specifically excepts from its operation 
obligations which the FHA contracted, prior to March 
1, 1941, to issue at a future date. As to debentures in 
connection with contracts of insurance entered into 
pursuant to commitments issued on or after March 1, 
1941, the Act has withdrawn the federal tax exemption 
only, so that state and local tax exemption would seem 
to continue. 

Section 512 of the Act provides that fraudulent acts 
against the Administration are criminal offenses, punish- 
able by fine and imprisonment. 


Under the President’s Reorganization Plan of 1939, 
the FHA is included among the agencies over which the 
Federal Loan Administrator has supervisory powers and 
responsibility for codrdination of functions and activities. 

Home Owners’ Loan Corporation.** The HOLC was 
created by the Federal Home Loan Bank Board, as di- 
rected by the Home Owners’ Loan Act of 1933,*° for the 
purpose of affording direct emergency relief to distressed 
home owners. Section 4 (e) of the Act authorized the 
corporation, for a period of three years, to refinance the 
mortgage indebtedness of individuals faced with loss of 
their homes through foreclosure or tax sale. 

Up to June, 1936, when it ceased lending operations, 


44For a full discussion of the organization and relations of the HOLC, 
see: Pinney, Corporations in the Home Loan Group (1938) 15 N. Y. U. L. Q. 
Rev. 481; Bridewell, supra note 10 at 508. 

45 Tt was recently held that the HOLC was “properly organized according 
to law and had a complete corporate existence” although the Federal Home 
Loan Bank Board did not obtain a charter from the District of Columbia or 
some state. United States v. Fahey, 121 F. (2d) 29 (App. D. C. 1941) 
cert. den. 10 U. S. L. W. 3123 (October 13, 1941). See also, Fletcher v. Jones, 
105 F. (2d) 58 (App. D. C. 1939), cert. den. 308 U. S. 555, 60 Sup. Ct. 116, 
84 L. ed. 467 (1938), where the Court considered various methods adopted by 
Congress “for creating federal or government corporations.” Referring to the 
HOLC, the Court said: 

“There is no more virtue in the act of corporate creation when performed 
by a state legislature, or by an officer of a state or of the District of 
Columbia under a general law, than when the ceremony is performed by a 
governmental officer or agency, specially designated by Congress for that 
purpose.” 
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the HOLC had refinanced the mortgage loans of more 
than a million home owners and had avoided the im- 
mediate dispossession of about one-tenth of all owner- 
occupants of urban homes in the United States.*° The 
corporation is now engaged in servicing its loans and 
managing its acquired properties. 

The five members of the Federal Home Loan Bank 
Board, appointed by the President with the consent of 
the Senate, are constituted the Board of Directors of the 
corporation, with powers to operate it “under such by- 
laws, rules and regulations” as the Board may prescribe 
for accomplishing the purposes of the Act.” 

The corporation is expressly declared to be an “instru- 
mentality of the United States, which shall have authority 
to sue and be sued in any court of competent jurisdiction, 
federal or state.” ** All its stock was subscribed by the 
Secretary of the Treasury on behalf of the United States 
out of funds provided by the Reconstruction Finance 
Corporation pursuant to section 4 (b). The corporation’s 
bonds are guaranteed by the United States * and are 
expressly exempt from all taxation, except surtaxes, 
estate, inheritance and gift taxes.” Similarly exempt are 
“its franchise, its capital, reserves and surplus, and its 
loans and income,” except that its real property may be 
taxed.” 


." Federal Home Loan Bank Board, SEvENtH ANNUAL Report (1938-1939) 


47§ 4 (a) of the Home Owners’ Loan Act of 1933. 
48 Loc. cit. 
49§4 (e) of the Home Owners’ Loan Act of 1933 


50 Since HOLC’s bonds are not of recent issue, they are not affected by the 
Public Debt Act of 1941, supra note 43 
51§4(c) of the Home Owners’ Loan Act of 1933 reads: 

“The bonds issued by the corporation under this subsection shall be 
exempt, both as to principal and interest, from all taxation (except sur- 
taxes, estate, inheritance and gift taxes) now or hereafter imposed by the 
United States or any District, Territory, dependency, or possession thereof, 
or by any state, county, municipality or local taxing authority. The 
corporation, including its franchise, its capital, reserves and surplus, and 
its loans and income, shall likewise be exempt from such taxation; except 
that any real property of the corporation shall be subject to taxation to the 
same extent, according to its value, as other real property is taxed.” 


See infra pp. 706, 707 for construction of this exemption. 
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Although section 4 (j) authorized the selection of em- 
ployees and the fixing of their compensation “without re- 
gard to the provisions of other laws,” the corporation’s 
salaries are “based upon the classification of positions as 
required in the President’s Executive Order of June 21, 
1934.% 

That section also authorized the corporation to de- 
termine its expenditures and the manner of their payment 
“without regard to the provisions of any other law 
governing expenditure of public funds.” However, its 
administrative expenses have been limited under the In- 
dependent Offices Appropriation Acts. Moreover, it 
is required to submit annual expense estimates to the 
Director of the Budget for his approval“ and its re- 
ceipts and expenditures are subject to audit by the Gen- 
eral Accounting Office.” 

The corporation’s funds are deposited in the Treas- 
ury of the United States and the compensation of its 
employees is paid by draft upon the Treasury.” Under 
section 4 (k), the corporation may declare and pay divi- 
dends to the United States and upon liquidation, any 
surplus is to be paid into the United States Treasury. 

Section 4 (j) grants the corporation free use of the 
mails “in the same manner as the Executive Departments 
of the government.” Under section 8, fraudulent acts 
against the corporation are made criminal offenses pun- 
ishable by fine and imprisonment. 

The President’s Reorganization Plan of 1939 placed 
the HOLC under the supervision of the Federal Loan 
Administrator, for codrdination of its activities with those 
of the FHA and other agencies. 

In an early opinion upholding the constitutionality of 
the HOLC, the United States Attorney General said: 

This review of the statutory provisions discloses that Home 


52 Federal Home Loan Bank Board, op. cit. supra note 46 at 58. 

53 Supra note 33. 

54 Exec. Order No. 7126 (Aug. 5, 1935). 

55 Exec. Order No. 6549 (Jan. 3, 1934) ; but see Pinney, supra note 44 at 495. 
56 Graves v. N. Y., ex rel. O’Keefe, supra note 6. 


4 
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Owners’ Loan Corporation is, in everything but form, a bureau 
or department of the Federal government. It is regulated and 
directed by federal officials; all of its capital stock is furnished 
by the government; it is given free use of the mails.*” 
Comparison. The FHA and the HOLC have many 
similarities. Their functions were sufficiently related to 
justify a proposal for merger of their activities.* Both 
agencies are under the supervision of the Federal Loan 
Administrator for codrdination of their operations.” 


Although both agencies were given broad statutory 
power with respect to expenditures, they have been com- 
pelled to restrict their administrative expenses to the 
amounts authorized by Independent Offices Appropri- 
ation Acts. Both submit annual expense estimates to 
the Director of the Budget pursuant to Executive Order.” 
Their funds are deposited in the United States Treasury 
subject to withdrawal by draft upon the Treasury.” 


Despite the statutory autonomy accorded these agencies 
with respect to employment of personnel, both comply 
with the classification set forth in the President’s Execu- 
tive Order, subject to revision by the Civil Service Com- 
mission.” 


Both report annually to Congress, the FHA doing so 
directly and the HOLC through the Federal Home Loan 
Bank Board.“ Their bonds or debentures are guaranteed 
by the United States government.” Fraudulent acts 
against both are made criminal offenses.” 


57 Op. Att’y Gen. (Aug. 22, 1933). 

58 Sen. Res. No. 163, introduced by Senator Wagner, authorizing investiga- 
tion of the desirability of consolidating the functions of the HOLC and the 
FHA, referred to Committee of Banking and Currency, 75th Cong., Ist Sess., 
Conc. Rec. (Aug. 17, 1937) 9067; see also, French, The Contest for a National 
System of | Home Mortgage Finance (1941) 35 Am. Pow. Sct. Rev. 53, ri 
indicating ‘ ‘numerous untapped opportunities for collaboration between H. O. L.C 
and F. H. H.” 

59 Supra pp. 681, 683. 

60 Supra note 33. 

61 Supra notes 40, 54. 

62 Supra notes 36, 56. 

63 Supra notes 31, 52. 

64 Supra p. 680; $20 Federal Home Loan Bank Act of 1932 

65 Supra notes 30, 4 

86 Supra pp. 681, 683. 
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Both are authorized to hold property, to make con- 
tracts and to sue and be sued without qualification.” 

Although the HOLC is granted further tax immunity 
with respect to “its franchise . . . and its loans,” “ this 
exemption is unnecessary in the case of the FHA since it 
does not have a corporate franchise and does not make 
any loans.” 

On the other hand, their differences are few. The FHA 
is non-corporate, without stock, while the HOLC is 
corporate with stock. —The FHA is a permanent agency, 
dealing with private banking institutions which, in turn, 
contact the public; whereas the HOLC is an emergency 
agency which dealt directly with the public. The former 
insures loans and mortgages, whereas the latter actually 
lent money in connection with its refinancing operations. 
Directing the activities of the FHA is a single Adminis- 
trator, whereas the HOLC has an ex officio Board of 
Directors. Furthermore, the HOLC is expressly given 


free use of the mails,” but the statute is silent in the case 
of the FHA. 


IMMUNITY OF FHA AND HOLC FROM SUIT 


The starting point of our inquiry is the well-settled 
rule that the United States cannot be sued without its 
consent. More specifically, in the absence of statutory 
waiver, the United States cannot be subjected to suits in 
tort, third-party process, liability for court costs, state 
limitation statutes and state moratorium statutes. 

We have seen that congressional intent is the test for 
determining to what extent federal instrumentalities share 
sovereign immunities. It has also been noted that the 
Federal Housing Administrator is authorized “in his 
official capacity, to sue and be sued, in any court of 

87 Supra notes 18, 48. 

88 Supra notes 41, 42, 51. 

69 Note, however, HOLC’s broad tax immunity by reason of statutory con- 


struction, infra pp. 706, 707 
70 Supra p. 683. 
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competent jurisdiction, state or federal” and that the 
HOLC may “sue and be sued in any court of competent 
jurisdiction, federal or state.” 

The problem, therefore, is whether Congress intended 
by the above waivers to subject these agencies to tort 
actions and to other liabilities. 

Suability in tort. Until recently, there was disagree- 
ment among the lower federal courts and the highest state 
courts on the question of HOLC’s tort liability. 

In Herman v. HOLC,” the New Jersey Supreme 
Court applied the test of congressional intent as follows: 

So what we have in this case appears to be simply a mortgage 
loan corporation . . . like any private corporation. The power 
to “sue and be sued” is alone not determinative of civil liability 
for torts, which is this case; but taken in connection with other 
features adverted to above is persuasive that this corporation 
was intended by Congress to be accountable for such liability 


as would attach to a private mortgage loan corporation manag- 
ing real estate acquired by foreclosure of a mortgage to it. 


Another noteworthy case is Gillen v. HOLC,™ where 


the New York Appellate Division, for the Second Depart- 
ment, held that the waiver of immunity should be liber- 
ally construed because of the private or proprietary na- 
ture of the activity in which the corporation was engaged 
at the time the alleged tort was committed. Distinguish- 
ing between the governmental and private functions of 
the corporation, the court said: 


As long as the defendant was functioning as a governmental 
agency in relieving distress of unfortunate people by making 
loans . . . if suit were brought at such a time, very likely 
immunity might be claimed. It is functioning differently after 
its loans have been made and distress relieved, and the corpora- 
tion begins to act in a proprietary way, in taking title to property 
and in managing, controlling and leasing such property as a 
private corporation or individual would act. . . . Naturally, 
Congress would not expect or intend that the corporation or 
its agents would be permitted to be careless, negligent or in- 
different to the rights of the tenants and to be favored with 


71 Supra p. 676. 

72 Supra p. 682. 

73120 N. J. L. 437, 200 Atl. 742 (1938). 

74245 App. Div. 631, 8 N. Y. S. (2d) 945 (1939). 
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immunity from all obligations or liability to them, whether of 
contract or of tort.”® 


On the other hand, several courts interpreted the waiver 
strictly and held that the HOLC shared sovereign im- 
munity from tort suits. For instance, in Shevitsky v. 
HOLC,” the waiver was construed as follows: 

That evidently means that in respect to the execution of the 
powers for which the corporation was created, suits may be 
maintained in the courts. It does not mean that the United 
States has consented to be responsible for torts of its agents. 
Consent to be sued in tort cannot be inferred from the language 


of this statute. It needs a firmer foundation than mere in- 
ference. 


And in Prato v. HOLC,” the District Court of Massa- 
chusetts concluded: 


It certainly is not shown in this case that Congress intended 
to extend the suability of the Home Owners’ Loan Corporation 
to actions of tort.”® 


The above confusion has been removed by the Supreme 
Court decision in the Keifer case.” There, damages were 


sought from the Reconstruction Finance Corporation and 
its subsidiary, the Regional Agricultural Credit Cor- 
poration, by reason of the latter’s negligence in failing 
to provide proper care for livestock entrusted to it under 
a cattle-feeding contract. Although express authority 
was conferred upon Reconstruction itself “to sue and be 
sued, to complain and defend in any court of competent 
jurisdiction,” the Act of Congress, authorizing Recon- 
struction to create Regionals, did not make any provision 
with regard to Regionals’ suability. 

The defendant Regional demurred on the ground that, 
as an instrumentality of the Federal government, it was 

78 The same result was reached in the following cases: Pennell v. HOLC, 


21 F. Supp. 497 (Maine 1937) ; Schiff v. HOLC, 168 Misc. 498 (N. Y. Sup. Ct., 
Special Term, N. Y. County, 1938). 

76 26 F. Supp. 311 (Mo. 1939). 

77 24 F. Supp. 844 (Mass. 1938). 

78 The same result was reached in: Dudley v. HOLC, 232 Mo. App. 1006, 
125 S. W. 95 (1939); Walker v. HOLC, 25 F. Supp. 589 (S. D. Cal. 1938) ; 
Henson v. Eichorn, 24 F. Supp. 842 (E. D. Ill. 1938). 

79 Supra note 7. 
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immune from suit and it claimed further that in any 
event, it was not subject to suit in tort. The demurrer 
was sustained by the District Court® and the decision 
was affirmed by the Eighth Circuit Court of Appeals.” 

In reversing the judgment and deciding that Regional 
was suable in tort, the Supreme Court threaded its way 
through a series of findings. It decided that Regional’s 
immunities depended entirely upon congressional intent,” 
and further that Congress impliedly intended to clothe 
Regional with the same authority to sue and be sued as 
had been expressly conferred upon Reconstruction and 
other government corporations.” In determining the ex- 
tent of Regional’s liability, the doctrine was then an- 
nounced that, in view of “the present climate of opinion 
which has brought governmental immunity from suit into 
disfavor” and the congressional policy to extend liability 
of the Federal government and its agencies, unqualified 
authority conferred upon a governmental instrumentality 
to sue and be sued, subjected it to suits in tort as well as 
in contract. 


Answering the argument that Regional was immune 
from tort liability because Congress did not specifically 
subject it to such suits, Mr. Justice Frankfurter pointed 
out, on behalf of the Court, that the distinction between 
contract and tort actions merely resulted in procedural 
technicalities and said: 


To assume that Congress in subjecting these recently created 
governmental corporations to suit meant to enmesh them in these 
procedural entanglements, would do violence to congressional 
purpose. When it chose to do so, Congress knew well enough 
how to restrict its consent to suits sounding only in contract, 
even with all the controversies in recondite procedural learning 
that this might entail. It did so with increasing particularity 
in the successive Court of Claims Acts. . . . In the light of 
these statutes, it ought not to be assumed that when Congress 
consented “to suit” without qualification, the effect is the same as 


80 22 F. Sup. 918 (Neb. 1937). 

8197 F. (2d) 812 (C. C. A. 8th, 1938). 
82 Supra p. 674. 

83 Supra pp. 674-675. 
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though it had written “in suits on contract, express or implied, 
in cases not sounding in tort.” No such distinction was made 
by Congress and no such interpolation into statutes has been 
made in cases affecting government corporations incorporated 
under state laws or that of the District of Columbia. There is 
equally no warrant for importing such a distinction here. To 
do so would make application of a steadily growing policy of 
governmental liability contingent upon irrelevant procedural 
factors. These, in our view, are still deep rooted in historical 
accidents to which the expanding conceptions of public morality 
regarding governmental responsibility should not be subordi- 


nated. 
The “expanding conceptions of public morality regard- 
ing governmental responsibility” appear in the views of 
eminent writers who have advocated the extension of the 
tort liability of the federal, state and municipal govern- 
ments.” 

Since this decision, the question of HOLC’s suability 
in tort has confronted the First Circuit Court of Appeals 
and the highest courts of two states, and in each instance 
Mr. Justice Frankfurter’s reasoning has been followed. 
In Prato v. HOLC,* the Circuit Court of Appeals re- 
versed the order of the District Court heretofore noted,” 
and held that the corporation was amenable to tort 
actions. ‘The Court quoted at length from the Keifer 
opinion which it deemed “decisive” of the case before it. 
Again, in Gillen v. HOLC,” the New York Court of 
Appeals allowed a tort action on authority of the Keifer 
case. 

Still more recently, the Court of Appeals of Georgia, 
in HOLC v. Brazzeal,* decided that the corporation can 
be sued in tort. Said the Court: 

A ruling to the contrary is that of Shevitsky v. HOLC... 
which decision, however, was previous to the holding in the 


84 Holtzoff, Tort Claims Against the United States (1939) 25 A. B. A. J. 
828; Borchard, State and Municipal Liability in Tort—Proposed Statutory 
Reform (1934) 20 id. 747; Tooke, The Extension of Munictpal Liability in 
Tort (1932) 19 Va. L. Rev. 97; Angell, Sovereign Immunity—The Modern 
Trend (1925) 35 Yate L. J. 150. 

85106 F. (2d) 128 (C. C. A. Ist, 1939). 

86 Supra note 77. : 

oF = N. Y. 755, 21 N. E. (2d) 521 (1939), aff’g App. Div. decision, supra 
note 74. 

8862 Ga. App. 683, 9 S. E. (2d) 773 (1940). 
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Keifer case cited above, and what was there said in effect over- 
rules the reasoning followed in the Shevitsky case. 

In the light of the foregoing cases, it may reasonably 
be assumed that the Supreme Court will hold the HOLC 
suable in tort if the question is presented to it. 

No reported case has been found with respect to tort 
suits against the FHA. However, its unrestricted author- 
ity to sue and be sued is similar to that which was con- 
sidered in the Keifer case. Although the FHA is not a 
corporation, the Keifer holding should apply because 
the extent of Regional’s liability was not predicated upon 
its corporate status. Rather, its suability in tort was based 
upon the “expanding conceptions of public morality re- 
garding governmental responsibility,’ the manner in 
which Congress qualified the liability of its agencies when 
it so desired, and its failure to restrict the liability of the 
Reconstruction Finance Corporation and other agencies 
authorized to sue and be sued (among which the FHA 
was listed). 

As a matter of fact, in FHA v. Burr,” the Supreme 
Court applied similar reasoning to the FHA, permitting 
third-party process against it. It would seem, therefore, 
that the FHA likewise is suable in tort.” 

Liability to third-party process. Another controversial 
question was whether third-party process, such as garnish- 
ment and supplementary proceedings, came within the 
scope of the unqualified authority to sue and be sued 
conferred upon the HOLC and the FHA. Stated in 
other words, the problem here was not whether either 


89 309 U. S. 242, 60 Sup. Ct. 488, 84 L. ed. 724 (1940). 

90 Since this paper was written, the very question was presented for decision 
in Zins v. Justus, 229 N. W. 685 (Minn. 1941). That was an action brought 
against an employee of the FHA and the Federal Housing Administrator by 
reason of the former’s negligent operation of an automobile in the course of 
his employment. The Administrator claimed immunity from suit in tort and 
his demurrer was sustained by the lower court. In reversing this decision, the 
Supreme Court of Minnesota quoted at length from the Keifer and Burr cases 
and concluded “that Congress, when it created the Federal Housing Administra- 
tion and launched it in the commercial field, did not intend to immunize it, its 
administrator and the latter’s agents and employes from suit for torts. If it 
had such intention, it could and no doubt would have done so by direct pro- 
vision.” 
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agency could be subjected to suit by reason of its acts, 
but rather whether it could be required to codperate with 
a judgment creditor in the collection of a debt justly due 
from one of its employees. 

In Federal Land Bank v. Priddy,” after examining 
the purposes and organization of federal land banks, the 
Supreme Court held that their authority “to sue and be 
sued ... as fully as natural persons” carried with it, by 
implication, the judicial process of attachment. In 
HOLC v. Hardie & Caudle,” however, the Tennessee 
Supreme Court refused to follow this decision on the 
ground that HOLC’s authority was not worded as 
broadly. 

Similarly, in Manufacturers Trust Co. v. Ross,” the 
New York Appellate Division, for the First Department, 
held that the HOLC could not be made subject to a 
subpoena for examination as a third party in proceed- 
ings supplementary to judgment. After pointing out that 
the corporation was “not subject to judicial process except 


to the extent indicated in the statute creating it,” the 
Court said: 


We find no intent to make the appellant (HOLC) respond 
to third party orders in supplementary proceedings like the 
present. 

On the other hand, some courts took the position that 
HOLC was subject to third-party process. Foremost in 
this group is Central Market v. King,* where the Ne- 
braska Supreme Court held the corporation amenable 
to such process, predicating its decision on two grounds: 
(1) The corporation was not engaged in a governmental 
function because it “conducted a very extensive loan and 
mortgage business, which is not an ordinary function of 
the government,” so that it was to be treated like any 
other corporation similarly employed; and (2) The 

®1 Supra p. 674. 

*2171 Tenn. 43, 100 S. W. (2d) 238 (1936). 


93 252 App. Div. 292, 299 N. Y. Supp. 398 (1937). 
94132 Neb. 380, 272 N. W. 244 (1937). 
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corporation was authorized to sue and be sued “without 
reservation, express or implied.” ” 

Such was the confusion prior to the decision of the 
Keifer case. There, as has been pointed out, our highest 
Court settled the controversy as to the construction of a 
general waiver of immunity, by declaring that unquali- 
fied authority to sue and be sued permitted tort actions. 
Even after this enlightenment, however, there was some 
doubt as to whether similar reasoning would be applied 
to permit third-party process against the HOLC.” 

Since the Keifer ruling, the question of immunity from 
third-party process has arisen with respect to the FHA. 
In Burr v. Heffner,” the Michigan Supreme Court 
affirmed a judgment against the FHA based upon the 
garnishment of salary due to one of its employees. Citing 
Graves v. N. Y. ex rel. O’Keefe,* the Court refused to 
follow the reasoning of the Nebraska decision in Central 
Market v. King, insofar as HOLC’s liability was predi- 
cated upon its proprietary or non-governmental function. 
The same result, however, was reached by adopting the 
second ground of the Nebraska opinion and holding that, 
in the light of the Keifer case, FHA’s authority to sue 
and be sued included garnishment. 

An appeal was taken to the United States Supreme 
Court in FHA v. Burr,” certiorari having been granted 
“in view of the importance of the problem and the con- 
fused state of authorities on the right to garnishee recently 
created agencies or corporations of the Federal govern- 
ment.” In this recent case, our highest Court decided that 
garnishment came within the scope of the authorization 
“to sue and be sued.” Following its ruling in the Keifer 

®5 The same result was reached by several other courts: McAvoy v. Weber, 
198 Wash. 370, 88 P. (2d) 488 (1939); Gill v. Reese, 53 Ohio App. 134, 
4N. E. (2d) 273 (1936); H. & P. Paint Supply v. Ortloff, 159 Misc. 886, 
289 N. Y. Supp. 367 (1936). 

96 Bridewell, supra note 10 at 532. 

97 289 Mich. 91, 286 N. W. 169 (1939). 


98 Supra note 6. 
99 Supra note 10. 








FHA AND HOLC—LEGAL STATUS 693 


case that waivers of governmental immunity in the case 
of federal instrumentalities should be liberally construed, 
the Court said: 


Clearly the words “sue and be sued” in their normal connota- 
tion embrace all civil process incident to the commencement or 
continuance of legal proceedings. . . . To say that Congress did 
not intend to include such civil process in the words “sue and 
be sued” would in general deprive suits of some of their efficacy. 
Hence, in the absence of special circumstances, we assume that 
when Congress authorized federal instrumentalities of the type 
here involved to “sue and be sued” it used those words in their 
usual and ordinary sense. 


Further justifying this construction, the Court noted that 
“of the many recently created governmental agencies or 
corporations . . . in but a few instances was a proviso 
added to the ‘sue and be sued’ clause prohibiting garnish- 
ment or attachment.” *” Accordingly, it was held that 
Congress intended to subject the FHA to such process.*” 

By this ruling, our highest Court recognized, in effect, 
that the desirability of assisting creditors in collecting 
debts due from employees of these agencies outweighed 
any burden or inconvenience placed upon them in con- 
nection therewith. The same “expanding conceptions of 
public morality” ** which make a governmental agency 
responsible for its own tortious wrongs, should require 


100 The Court pointed out, in a footnote, that of the forty government agencies 
listed in the Keifer case, express prohibition against attachment and garnish- 
ment was provided in only two instances, e.g., the Federal Crop Insurance 
Corporation and the Farmers” Home Corporation. 

101 The Court noted that this implied waiver of immunity from garnishment, 
however, did not of itself go so far as to justify execution against FHA’s 
funds in the United States Treasury even though the judgment might thus be 
rendered ineffective for lack of an appropriation to satisfy it. Said the Court: 

“Congress has specifically directed that all such claims against the 
Federal Housing Administration of the type here involved ‘shall be paid 
out of funds, made available by this Act.’ §1. Hence, those funds, and 
only those, are subject to execution. The result is that only those funds 
which have been paid over to the Federal Housing Administration in 
accordance with §1 and which are in its possession, severed from Treasury 
funds and Treasury control, are subject to execution. . . . This restric- 
tion on execution may as a practical matter deprive it of utility, since 
funds of petitioner appear to be deposited with the Treasurer of the 
United States and payments and other obligations are made through the 
Chief Disbursing Officer of the Treasury . . . since respondent obtains 
its right to sue from Congress, it necessarily must take it subject to 
such restrictions as have been imposed.” 


102 Frankfurter, J., in the Keifer opinion, supra p. 000. 
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it to codperate in the collection of just debts due from its 
employees. Moreover, the soundness of sovereign im- 
munity from garnishment has been questioned and many 
states now have statutes permitting such proceedings.*” 

It thus appears finally settled that the congressional 
consent to sue the FHA and the HOLC subject both 
agencies to third-party process. 

Liability for court costs. Conflicting views were also 
encountered on the question of allowing court costs 
against federal agencies which were unsuccessful liti- 
gants. 

In Federal Deposit Insurance Corporation v. Casady,’* 
it was held that court costs could not be awarded against 
the plaintiff since it was a federal agency within the ex- 
emption of Rule 54 (d) of the Rules of Civil Procedure, 
which provides: 


. . . costs against the United States, its officers and agencies 
shall be imposed only to the extent permitted by law. 


This point has now been settled by the recent decision 
of the Supreme Court in Reconstruction Finance Cor- 
poration v. Menihan.*”’ There, the plaintiff was unsuc- 
cessful in a suit for trademark infringement and the 
District Court denied defendant’s application for costs 
and an allowance as a prevailing party, on the ground 
that there was no provision of law permitting costs to be 
imposed against a federal agency. The Second Circuit 
Court of Appeals reversed this decree by a divided court. 


In unanimously affirming the latter decision, our 


103 DILLON, MUNICIPAL CorForATIONS (5th ed. 1911) 472; Fordham, Garnish- 
ment of Public Corporations (1933) 39 W. Va. L. Q. 224; Lichenstein, 
Garnishment of Public Employees (1935-1936) 3 U. or Cur. L. Rev. 291; 
Scott, The Government As a Garnishee (1941) 16 Inv. L. J. 545; Note, 
Liability p Federal Agencies to Garnishee Proceedings (1941) 89 U. or Pa. 
L. Rev. 482. 


104106 F. (2d) 784 (C. 'C. A. 10th, 1939). 


105 Supra note 10, aff’g 111 F. (2d) 940 (C. C. A. 2d, 1940) which rev'd 
29 F. Supp. 853 (W. D. N. Y., 1939). See: Note, Limitations on the Doctrine 
of Governmental Immunity From Suit (1941) 41 Cor. L. Rev. 1236 at 124, 
1246; (1941) 14 So. Cauir. L. Rev. 341. 
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highest Court recited the reasoning adopted in the Keifer 
and Burr cases, and concluded: 


. we think that the unqualified authority to sue and be 
sued placed petitioner (Reconstruction Finance Corporation) 
upon an equal footing with private parties as to the usual inci- 
dents in relation to the payment of costs and allowances. 

It follows, therefore, that the unrestricted consent for 
suits by and against the FHA and the HOLC subject both 
agencies to the imposition of court costs. 

Applicability of state statutes of limitations. In United 
States v. Summerlin,” the plaintiff sued upon a claim 
assigned to the FHA on behalf of the government. Our 
highest Court there held that the fact that the claim was 
acquired by the United States under the National Hous- 
ing Act did not subject it to a state limitation statute since 
it was still a “claim of the United States.” **’ While this 
decision indicates the strict construction of such statutes 
in favor of the United States government, it does not 
consider the question whether such immunity extends to 
suits brought by the FHA itself. 

Although no case has been found deciding the legal 
status of the FHA or HOLC in this respect, all the de- 
cisions involving other federal agencies have held such 
statutes to be applicable. 

The only Supreme Court case on this point was decided 
in 1829, when it was held that the Bank of U. S. was not 
exempt from a state limitation statute although its stock 
was partly owned by the United States government.” 
As authority, the Court cited Bank of U. S. v. Planters 
Bank of Georgia,” where Chief Justice Marshall dis- 
tinguished between the public and private functions of 
the State of Georgia. 

It has already been pointed out that the Supreme Court 
has rejected this distinction where federal instrumentali- 


106 310 U. S. 414, 60 Sup. Ct. 1019, 84 L. ed. 1283 (1939). 
1940). holding was followed in U. S. v. Schaeffer, 33 F. Supp. 547 (Md. 


108 Bank of U. S. v. McKenzie, 2 Brock. 393, Fed. Cas. 927 (U. S. 1829). 
1099 Wheat. 904, 6 L. ed. 244 (U. S. 1824). 
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ties are concerned.” The applicability of state limitation 
statutes to federal agencies such as the FHA and the 
HOLLC, however, may be justified by congressional intent. 
In view of the recent Supreme Court decisions liberally 
construing unqualified authority to sue and be sued, it 
would seem that such a clause should likewise be held 
to include amenability to a state limitation statute. 

In fact, somewhat similar reasoning may be found in 
the decisions of lower courts before the decision of the 
Keifer case. The Fourth Circuit Court of Appeals, in 
Lindgren v. U. S. Shipping Board Emergency Fleet 
Corporation,” held that the corporation was subject to a 
state limitation statute because it was a distinctly entity 
“with power to sue and be sued in the same manner as 
other corporations.” 


In United States v. Brown,” the New York Court of 
Appeals decided that a claim of the United States was 
not barred by a similar statute. However, the Court said 
by way of dictum that if the suit had been brought by the 
Fleet Corporation, it would have been barred because 
the corporation was a distinct entity authorized to sue 
and be sued. 


The reasoning is even clearer in the case of State v. 
Gibson.* There, the Supreme Court of Ohio decided 
that when a Board of Education is “clothed with capacity 
to sue and be sued, it is thereby rendered amenable to 
laws governing litigants, including the plea of statute 
of limitations.” 


110 Graves v. N. Y. ex rel. O’Keefe and Federal Land Bank v. Bismarck, 
supra p. 672. 

11155 F. (2d) 117 (C. C. A. 4th, 1932). 

112 247 N. Y. 211, 160 N. E. 13 (1928). 

113 130 Ohio St. 318, 199 N. E. 185 (1935). See also, Matter of Gewertz 
v. Berry, 258 N. Y. 505, 509, 180 N. E. 251 (1932), where the New York 
Court of Appeals said: 

“The general rule that the people are not bound by the terms of a 
statute of limitation . . . unless expressly named in it (citing cases), 
does not control in a case where a litigant, which partakes of a govern- 
mental character, has been shorn of the protection which surrounds the 
sovereign. Such a suitor stands on an equality with the individual.” 
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The immunity of HOLC from state limitation statutes 
has been argued by analogy with the Farm Credit Ad- 
ministration,* citing United States v. Thomas, where it 
was held that transactions of the Farm Credit Administra- 
tion were not subject to such legislation.”° In that case, 
however, the Farm Credit Administration was not 
authorized to sue and be sued, and therefore the suit was 
brought by the United States. Said the Court: 

Congress had manifested no intention to be bound by such 
statutes and it is “settled beyond controversy that the United 
States when asserting ‘sovereign’ or government rights is not 
subject to either statute of limitations or to laches.” 

This reasoning cannot be applied to the HOLC or to 
the FHA in view of their unqualified suability.””* 

Applicability of state moratorium laws. In 1939, 
fifteen states had in effect moratorium statutes conferring 
upon their courts the power to prolong foreclosure pro- 
ceedings for a limited period before sale and to lengthen 
the period of redemption after foreclosure. Several of 


these states expressly exempt mortgages held by federal 


117 


instrumentalities.”* Where such exemptions are not ex- 
pressly provided, however, the question arises whether 
federal agencies are bound by such statutes. 

Moratory legislation is justified by the police power 
of the state** and it has generally been held, but not 


114 Bridewell, op. cit. supra note 10 at 583. 
115107 F. (2d) 765 (C..C. A. 5th, 1939). 


116 Since the preparation of this paper, the precise question involved has 
arisen in HOLC vy. Greenspan, 85 Housing Legal Digest 11, Court of Common 
Pleas, New Haven County, Conn., decided August, 1941. There, the corpora- 
tion sued an attorney for negligence in closing loans with tax liens outstand- 
ing, and the defendant contended that the action was barred by a state limitation 
statute. In overruling defendant’s demurrer, the court acknowledged that there 
are cases where a sovereign “sheds its immunities,” but stated: 

“ .. I cannot feel that a court of first instance, in view of the diversity 
of cases on the subject and the novelty of the question as applied to the 
— corporation, ought to declare that the Statute of Limitation ap- 
plies.” 

This decision apparently did not take into account the congressional intention 
to subject the HOLC to state limitation statues in the light of the corporation’s 
unqualified suability. 

117 WEINTRAUB, GOVERNMENT CORPORATIONS AND STATE LAw (1939) 97. 


118 Home Building and Loan Ass’n v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 
231, 78 L. ed. 413 (1938). 
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without exceptions, that federal agencies are not subject 
to such state police power unless a federal law provides 
otherwise.”” 

The applicability of moratorium statutes to the HOLC 
was recently upheld by the Supreme Court of South 
Dakota in HOLC vy. Preusler, on the ground that Con- 
gress so intended when it authorized the corporation to 
sue and be sued.” After quoting at length from the 
Keifer and Burr opinions, the Court said: 

We are, therefore, convinced that under the provisions of this 
Act of Congress (the Home Owners’ Loan Act) this govern- 
mental agency operating in the commercial world with power 
“to sue and be sued” cannot be held immune from this provision 
of the South Dakota law which makes no exceptions and intends 
no discrimination either in favor of, or against, the Home 
Owners’ Loan Corporation. 

There is little occasion for this question arising with 
respect to the FHA because mortgagees of small homes 
are required to foreclose their mortgages or otherwise 
acquire the property before they may receive the benefits 
of the insurance. Where mortgages may be assigned, 
however, as in the case of rental housing projects, it is 
likely that similar reasoning will apply to the FHA. 

Summarizing the status of the FHA and the HOLC 
with respect to their suability, we have found that by 
reason of their unqualified authorizations to sue and be 
sued, both agencies are subject to tort actions, third-party 
process and the imposition of court costs, and that they 
are probably bound by state limitation and moratorium 
statutes. 


TAX IMMUNITY OF FHA AND HOLC 


In considering the tax status of the FHA and the 
HOLLC, it is necessary to review briefly the original de- 
velopment and recent modification of the doctrine of 
intergovernmental tax immunity. 


119 Johnson v. Maryland, 254 U. S. 51, 41 Sup. Ct. 16, 65 L. ed. 126 (1920) ; 
Cf. Milk Control Board v. Gosselin’s Dairy, Inc., 301 Mass. 174, 16 N. E. (2d) 
641 (1928). 

120 291 N. W. 582 (S. D. 1940). 
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The general doctrine that constitutionally authorized 
instrumentalities of the Federal government are immune 
from state taxation, traces its origin to a rhetorical ex- 
pression of Chief Justice Marshall in McCulloch v. 
Maryland, that the “power to tax involves the power to 
destroy.” *” It was there held that the state of Maryland 
could not impose a tax upon the Bank of the United 
States because the FEDERAL CONSTITUTION did not con- 
template that either the national government or that of 
the states should levy a tax upon the means employed 
by the other in the exercise of constitutional powers. 
The facts, however, disclosed that the newly established 
Bank of United States had been singled out by the State 
which had sought, by means of a prohibitive tax, to make 
it virtually impossible for the Bank to function. Although 
the only question before the Court was whether this dis- 
criminatory tax was valid, the above-quoted phrase of 
Chief Justice Marshall “was treated as though it were a 


constitutional mandate,” for the purpose of invalidating 
discriminatory as well as non-discriminatory taxes.’* 
Immunity of government instrumentalities was later 
recognized in cases where non-discriminatory taxes were 
sought to be levied upon federal land banks ** and upon 


24 


various wartime corporations, * as well as in cases in- 
volving non-discriminatory federal taxation of state 
agencies.” In 1937, the principle was further extended in 


1214 Wheat 316, 4 L. ed. 579 (U. S. 1819). 


122 See concurring opinion of Mr. Justice Frankfurter in Graves v. N. Y. 
ex rel. O’Keefe, supra note 6, at 488; see also, Panhandle Oil Co. v. Missis- 
sippi, 277 U. S. 218, 223, 48 Sup. Ct. 451, 72 L. ed. 857 (dissent) (1928), 
where this famous dictum was brushed away by Mr. Justice Holmes in one 
sentence: “The power to tax is not the power to destroy while this Court sits.” 

123 Smith v. Kansas City Title Trust Co., 255 U. S. 180, 41 Sup. Ct. 243, 
65 L. ed. 577 (1921); Federal Land Bank y. Crosland, 261 U. S. 374, 43 
Sup. Ct. 385, 67 L. ed. 703 (1925) ; Federal Land Bank of Spokane v. Statelen, 
191 Wash. 155, 70 P. (2d) 1053 (1937). ‘Note, however, that in these cases 
tax exemption was expressly conferred by Congress. 

124 New Brunswick v. United States, 276 U. S. 547, 48 Sup. Ct. 371, 72 
L. ed. 693 (1928), involving the United States Housing Corporation; Clallam 
County v. U. S. Spruce Production Corporation, 263 U. S. 341, 44 Sup. Ct. 121, 
68 L. ed. 328 (1923); Kings County v. U. S. Shipping Board Emergency 
Fleet Corp., 282 Fed. 950 (C. C. A. 9th, 1922). 

125 Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1870). 


5 
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the case of N. Y. ex rel. Rogers v. Graves,’** where the 
Supreme Court held that the tax immunity of a federal 
instrumentality (the Panama Railroad Company) inured 
to the benefit of its employees, so that their salaries were 
exempt from state income taxes. 

Since then, however, the tendency has been to limit 
and restrict the doctrine of reciprocal tax immunity of 
the state and Federal governments. The recent expansion 
of governmental activities has increased not only the 
scope but the cost of government. Hence, President 
Roosevelt, in a special message to Congress on April 25, 
1938, urged the enactment of 

. . legislation ending the tax exemption on government 
salaries of all kinds, conferring powers on the states with respect 
to federal salaries and powers to the Federal government with 
respect to State and local government salaries.1?" 

Accordingly, in view of the ever-increasing need for 
revenue, it is not surprising to see our highest Court 
limit the doctrine of intergovernmental tax immunity, 
within a month of the President’s address, in the case of 
Helvering v. Gerhardt.** There, it was held that 
although the Port of New York Authority was a state 
agency and therefore exempt from taxation, the salaries 
of its employees were subject to federal income tax. In- 
stead of overruling the Rogers case,’” the Court dis- 
tinguished between the immunity of the state and Federal 
governments. The following year, however, in Graves v. 
N. Y. ex rel. O'Keefe,” the Rogers case was expressly 

126 299 U. S. 401, 59 Sup. Ct. 269, 81 L. ed. 306 (1937). 

127 83 Conc. Rec. 5683 (1938); see also, N. Y. Times, April 26, 1938 at 2. 

128 304 U. S. 405, 58 Sup. Ct. 969, 82 L. ed. 1427 (1938). 

129 Supra p. 679. 

180 306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939). See: (1939) 19 
B. U. L. Rev. 488; (1939) 9 Brooktyn L. Rev. 92; (1939) 17 Cu1-Kent Rev. 
159; (1939) 27 Geo. L. J. 924; (1939) 7 Geo. Wasu. L. Rev. 904; (1939) 
52 Harv. L. Rev. 1010; (1939) 33 Int. L. Rev. 962; (1939) 24 Iowa L. Rev. 
773; (1939) 4. Lec. Nores on Loca Gov. 382; (1939) 1 La. Law Rev. 846; 
(1939) 4 Mp. L. Rev. 77; (1939) 37 Micu. L. Rev. 1079; (1939) 23 Minn. 
L. Rev. 825; (1940) 15 Norre Dame L. Rev. 168; (1939) 11 Rocky Mr. L. 
Rev. 200; (1939) 6 U. or Cut. L. Rev. 705; (1939) 87 U. or Pa. L. Rev. 
349; (1939) 25 Va. L. Rev. 859. 


It is noteworthy that two weeks after this decision the Public Salary Tax 
Act of 1939 was passed, providing for future taxation of state employees by 
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overruled and the State of New York was permitted to 
tax the income of an employee of the HOLC. 

The majority opinion in the O’Keefe case clearly indi- 
cates that all constitutionally authorized activities of 
federal instrumentalities are governmental functions and 
entitled to the same tax immunity which attaches to those 
functions when carried on by the government itself 
through its departments." 


After pointing out that “the national government is 
one of delegated powers, in the exercise of which it is 
supreme,” the opinion states: 


Whatever scope this may give to the national government to 
claim immunity from state taxation of all instrumentalities which 
it may constitutionally create, and whatever authority Congress 
may possess as incidental to the exercise of its delegated powers 
to grant or withhold immunity from state taxation, Congress 
has not sought in this case to exercise such power. . . . The 
burden on the government of a non-discriminatory income tax 
applied to the salary of the employee of a government or its 
instrumentality is the same whether a state or national govern- 
ment is concerned. 


Regarding the nature and effect of the tax involved, 
it is stated: 


The present tax is a non-discriminatory tax on income applied 
to salaries at a specified rate. It is not in form or substance a 
tax upon the Home Owners’ Loan Corporation or its property 
or income, nor is it paid by the corporation or the government 
from their funds. It is measured by income which becomes the 
property of the taxpayer when received as compensation for 
his services; and the tax laid upon the privilege of receiving 
it is paid from his private funds and not from the funds of the 
government, either directly or indirectly. The theory, which 
once won a qualified approval, that a tax on income is legally 
or economically a tax on its source, is no longer tenable... . 


While this decision may be regarded simply as a hold- 
ing that a tax upon salary is not a tax upon its source, 


the majority opinion raised two questions which were 
left unanswered: (1) What “authority Congress may 


the federal government and the reciprocal right of the states to tax the salaries 
a —_ employees, 53 Stat. 574, approved April 12, 1939, 48 U. S. C. 1371c 
40). 


131 Supra p. 672. 
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possess... to grant... immunity from state taxation,” 
and (2) What immunity from direct taxation will be 
implied in favor of government instrumentalities in the 
absence of express congressional exemption.*” 

The power of Congress to confer tax immunity on 
its instrumentalities has now been definitely recognized 
in two recent decisions of the United States Supreme 
Court. In Pittman v. HOLC,'’* a Maryland statute im- 
posed a stamp tax upon the recording of mortgages, in 
addition to the usual recording charge. The HOLC 
sought a mandamus requiring the recordation of a 


182 On this point, the majority of the Court said: 


“The constitutional immunity of either government from taxation by the 
other, where Congress is silent, has its source in an implied restriction 
upon the powers of the taxing government. So far as the implication 
rests upon the purpose to avoid interference with the functions of the taxed 
government or the imposition upon it of the economic burden of the tax, 
it is plain that there is no basis for implying a purpose of Congress to 
exempt the federal government or its agencies from tax burdens which 
are unsubstantial or which the courts are unable to discern. Silence of 
Congress implies immunity no more than does the silence of the Const1- 
TUTION. It follows that when exemption from state taxation is claimed 
on the ground that the federal government is burdened by the tax, and 
Congress has disclosed no intention with respect to the claimed immunity, 
it is in order to consider the nature and effect of the alleged burden and 
if it appears that there is no ground for implying a constitutional immunity, 
there is equally a want of ground for assuming any purpose on the part 
of Congress to create an immunity.” (At. 480.) 


In this connection, see: Graham and Stinson, Two Centuries of Tax Im- 
munity (1939) 18 N. C. L. Rev. 16 at 21, 30, where it is noted that the majority 
of the Court left open for conjecture “What tax burdens will be viewed as 
substantial, and which, thus, may give rise to an implied immunity even in the 
face of congressional silence.” 

Cf. concurring opinion of Mr. Justice Frankfurter: 


“. . the Canadian and the Australian courts were at first inclined to 
follow the earlier doctrines of this Court regarding intergovernmental 
immunity. Both the Supreme Court of Canada and the High Court of 
Australia on fuller consideration—and for present purposes the British 
North American Act and the Commonwealth of Australia Constitution 
Act raise the same legal issues as does our ConsTITUTION—have completely 
rejected the doctrine of intergovernmental immunity. In this Court dissents 
have gradually become majority opinions, and even before the present 
decision the rationale of the doctrine has been undermined.” (At 490, 491.) 


For a discussion of the problem in the light of the experience of the Com- 
monwealth of Australia, see: Pond, /ntergovernmental Immunity, A Com- 
parative Study of the Federal System (1941) 26 Iowa L. Rev. 272 


183 Supra note 10. See: (1939) 39 Cor. L. Rev. 1418; (1940) 8 Geo. Wasn. 
L. Rev. 993; (1940) 25 Iowa L. Rev. 371; (1940) 38 Micu. L. Rev. 738; 
(1939) 14 Tun. L. Rev. 143. See also: Bridewell, supra note 10 at 544; Bergman, 
The Trend of the Supreme Court Tax Decisions (1941) 15 St. Joun’s L. Rev. 
203; Moore and Saks, The Supreme Court: 1939 Term (1941) 27 Va. L. Rev. 
253; Powell, Constitutional Law Symposium: Intergovernmental Tax Im- 
munities (1940) 8 Geo. Wasu. L. Rev. 1213. 
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mortgage in its favor, without affixing stamps for the 
state tax. The decision of the state court, granting the 
mandamus, was unanimously affirmed by the Supreme 
Court on the ground that the tax was in conflict with the 
express provision of Congress that the HOLC, “its fran- 
chise, capital, reserve and surplus, and its loans and in- 
come” shall be exempt from all state or municipal taxes.*™* 
The Court construed the term “loans” to cover “the en- 
tire process of lending, the debts which result therefrom 
and the mortgages given to the corporation as security.” 
Accordingly, the Court followed its ruling in Federal 
Land Bank v. Crosland,’** where it was held to be beyond 
the power of a state to impose a tax as a condition for 
the recording of a Federal Land Bank mortgage in view 
of the exemption granted by the Federal Farm Loan Act. 


In the Pittman case, it was urged that the Crosland 
decision be overruled in the light of Graves v. O’Keefe, 
which, it was contended, held that Congress had no power 
to confer immunity upon a federal agency from a state 
tax which did not burden the agency or interfere with 
the performance of its functions. In this connection, the 
Court stated : 

Congress has not only the power to create a corporation to 
facilitate the performance of governmental functions, but has 
the power to protect the operations thus validly authorized... . 
In this instance, Congress has undertaken to safeguard the opera- 
tions of the Home Owners’ Loan Corporation by providing 
the described immunity. As we have said, we construe this 
provision as embracing and prohibiting the tax in question. Since 
Congress had the constitutional authority to enact this provision, 
it is binding upon this Court as to the supreme law of the land. 
ConsTITUTION, Article VI. 

Even after the Pittman case, however, it was doubtful 
whether activities of the HOLC which were unrelated 
to its “franchise, capital, reserve and surplus, and its 
loans and income,” were within the immunity conferred 


ey provisions of §4(c) of the Home Owners’ Loan Act, see supra 
note ol. 


135 Supra note 123. 





704 THE GEORGE WASHINGTON LAW REVIEW 


by the Home Owners’ Loan Act. Thus, in HOLC vy. 
McGoldrick,** the corporation recently sought to review 
a determination of the Comptroller of the City of New 
York which denied a refund to it of a sales tax, paid 
under protest, on electricity used in public halls of a 
dwelling which the HOLC acquired under foreclosure 
of a home loan mortgage. It was urged that the Act con- 
ferred immunity from such taxation. In dismissing the 
petition, however, the Court held that the statute “does 
not grant such immunity, either expressly or im- 
pliedly....” The Court then stressed the proprietary 
functions of the HOLC in maintaining its properties, 
and concluded: 


The test is . . . whether the making of the purchase for which 
the sales tax is imposed is for an enterprise which is essential 
to the performance of the governmental function for which the 
agency was created. . . . Applying this test, it would seem that 
when the corporation made the purchase in question, even 
though incidental to the management of one of the properties 
acquired through foreclosure, it was not engaged in the per- 


formance of the governmental function for which it was created. 
The tax was therefore properly imposed. 

In emphasizing this point, the Court cited Federal 
Land Bank v. Bismarck," decided three months earlier, 
where the North Dakota Supreme Court apparently 
overlooked the holding in Graves v. O’Keefe, to the effect 
that every constitutionally authorized activity of the 
Federal government is a governmental function.“ The 
Bismarck case upheld a state tax imposed on sales to a 
federal land bank of lumber and other building material 
which were used in the repair of buildings acquired by 
the bank through foreclosure of mortgages under the 
Federal Farm Loan Act. The major ground of the de- 
cision was that the bank there was engaged in an activity 
incidental to its business of lending money, an enterprise 
“private in character,” and that Congress could not con- 

18629 N. Y. S. (2d) 365 (N. Y. Sup. Ct, N. Y. County, June, 1941). 


137 70 N. D. 607, 297 N. W. 42 (1941). 
138 Supra pp. 700-701. 
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stitutionally immunize the private functions of a federal 
land bank from state taxation. As a possible alternative 
basis for its decision, the majority of the Court also relied 
on a narrow construction of section 26 of the Federal 
Farm Loan Act which provides that “every federal land 
bank . . . including the capital and reserve or surplus 
therein and the income derived therefrom, shall be ex- 
empt from... state, municipal and local taxation, except 
taxes upon real estate... .” 

An appeal from this decision was taken to the United 
States Supreme Court, and in a very recent opinion,” 
handed down on November 10, 1941, our highest Court 
unanimously rejected both grounds of the holding below, 
stating by Mr. Justice Murphy: 

The agreement (argument) that the lending functions of the 
federal land banks are proprietary rather than governmental mis- 
conceives the nature of the Federal government with respect to 
every function which it performs. The Federal government 
is one of delegated powers, and from that it necessarily follows 
that any constitutional exercise of its delegated powers is govern- 
mental. (Citing Graves v. O’Keefe.) It also follows that when 
Congress constitutionally creates a corporation through which 


the Federal government acts, the activities of such corporation 
are governmental. (Citing the O’Keefe and Pittman cases.) 


The Court also adhered to its previously expressed doc- 
trine that “Congress has authority to prescribe tax im- 
munity for activities connected with, or in furtherance of, 


9) 140 


the lending functions of federal credit agencies. 
Aside from this reiteration of principles, the Bismarck 
case is particularly significant in its broad interpretation 
of the exemption provision contained in the Federal 
Farm Loan Act, section 26, for this was construed to grant 
complete and unqualified immunity to federal land banks 

from all state and local taxation, including a sales tax: 
The unqualified term “taxation” used in section 26 clearly 


encompasses within its scope a sales tax such as the instant one, 
and this conclusion is confirmed by the structure of the section. 


18910 U. S. L. W. 4003 (1941). 


140 Citing Smith v. Kansas City Title & Trust Co. and Federal Land Bank 
v. Crosland, supra note 123; also, Pittman v. HOLC, supra p. 702. 
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In reaching an opposite conclusion the court below ignored the 
plain language “That every federal land bank—shall be exempt 
from federal, state, municipal, and local taxation,” and seized 
upon the phrase “including the capital and reserve or surplus 
therein and the income derived therefrom” as delimiting the 
scope of the exemption. . . . If the broad exemption accorded 
to “every federal land bank” were limited to the specific illus- 
trations mentioned in the participial phrase introduced by “in- 
cluding,” there would have been no necessity to except from 
the purview of section 26 the real estate held by the land banks. 
The opinion further points out, in a footnote, that the 
provision involved was a standard exemption clause and 
that its liberal interpretation was in accord with congres- 
sional intention as revealed in Committee Reports deal- 
ing with other federal instrumentalities which have 
similar exemptions. 


Accordingly, the Bismarck decision may be considered 
as even more significant and far-reaching than the Pitt- 
man case. Both rulings made it clear that the decision 
in Graves v. O’Keefe did not impair the authority of 
Congress to immunize federal credit agencies. The Pitt- 
man case, however, merely dealt with the construction of 
the tax exemption granted to the HOLC in respect to 
its “loans,” while the Bismarck decision went on a 
broader basis, the statute being interpreted to confer com- 
plete immunity from state and local taxation. 


Moreover, the tax exemption of HOLC’s loans was 
peculiar to that corporation, whereas the exemption 
clause in the Bismarck case is a standard provision which 
is found in many statutes creating federal instrumentali- 
ties, including the Home Owners’ Loan Act.” In the 
light of the latter decision, therefore, we may conclude 


141 For instance, the Court referred to Committee Reports which showed 
that a similar clause exempting the Reconstruction Finance Corporation “was 
intended to give as wide immunity as possible to the functions and activities 
of the corporation.” With specific reference to the sales tax, it was also noted: 

“Most enlightening is the recent amendment . . . to §10 of the Re- 
construction Finance Corporation Act . .. which declares that exemption 
includes sales taxes. The committee reports make it clear that Congress 
sought only to confirm its original understanding of the scope of the ex- 
emption by this amendmennt. . . .” 


142 Supra note 51. 





FHA AND HOLC—LEGAL STATUS 707 


that despite the sharp contraction of the doctrine of inter- 
governmental tax immunity, the HOLC is exempt from 
all state and local taxation, except as to its real property.*” 

There appears to be no reported decision regarding 
the tax status of the FHA. Although the National Hous- 
ing Act contains a standard clause exempting the Federal 
Savings and Loan Insurance Corporation, the only tax 
immunity granted the FHA relates to its debentures, and 
it is specifically provided that the Administration’s real 
property shall be taxable.’ 

As we have seen, prior to Graves v. O’Keefe, express 
exemption was unnecessary since the tax immunity of a 
federal instrumentality was implied from the CONSTITU- 
TION itself on authority of McCulloch v. Maryland. It is 
difficult to say, however, what the present attitude of the 
Supreme Court is on the subject of reciprocal tax im- 
munity where Congress is silent. It would seem that the 
“burden theory” should then apply.*” 


Accordingly, all that can be said regarding the tax 
status of the FHA is that the express exemption of its 
debentures from state and local taxation is likely to be 
recognized under the Pittman and Bismarck cases." 


PRIVILEGES OF FHA AND HOLC 


Priority of claim against insolvent debtor. The United 
States government is entitled to priority in the payment 
of debts due it in the event of bankruptcy or insolvency 


143In view of the Bismarck decision, the City of New York has consented 
to a reversal of the decision in HOLC v. McGoldrick, supra note 136 where 
the corporation was held subject to a city sales tax. 

144 Supra p. 680. 

145 Cf, O’Keefe case, supra note 132, where the majority opinion is not 
altogether clear on this point; nor do the Pittman and Bismarck cases afford 
any clarification in this respect. 

146 See Gardner, Constitutional Law Symposium: Tax Immune Bonds (1940) 
8 Geo. Wasu. L. Rev. 1200. Note, however, a recent proposal that Congress 
“enact a statute subjecting the interest on all future state and local bonds to 
federal income taxation and conferring similar powers on states in relation to 
the interest on future federal issues.” In this connection, see The Public 
Security Tax Controversy: Foley, Reciprocal Taxation of the Income from 
Federal, State and Municipal Bonds; Epstein, Self Government Versus Federal 
a of Your Local Securities (1941) 6 Lecat Notes on LocaL GOvERN- 
MENT 178. 
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of any of its debtors. This privilege is conferred by 
statutes providing in part as follows: 

Whenever any person indebted to the United States is in- 
solvent . . . the debts due to the United States shall be first 
satisfied; and the priority established shall extend as well to 
cases in which a debtor, not having sufficient property to pay all 


his debts, makes a voluntary assignment thereof, . . . as to cases 
in which an act of bankruptcy is committed."*? 


The debts to have priority, in advance of the payment of 
dividends to creditors, and to be paid in full out of bankrupt 
estates, and the order of payment, shall be . . . 


(5) debts owing to any person, including the United States, 

who by the laws of the United States is entitled to priority.*** 

In connection with its insurance of bank loans for 

modernization, the FHA frequently acquires defaulted 

notes of bankrupt or deceased makers. The question 

therefore arises whether such claims are entitled to pri- 

ority as “debts due to the United States” within the mean- 

ing of the above statutes, although they were only general 
claims while held by the banks. 


All cases wherein this privilege has been denied on 


FHA claims have involved notes acquired by it after the 


149 


filing of a petition in bankruptcy. 

In United States v. Marxen,” the Supreme Court held 
that where a FHA claim is acquired after bankruptcy, 
only the rights of the assignor can be asserted because 
the rights of a bankrupt’s creditors become fixed on the 
date of the filing of the bankruptcy petition. Although 
the Court said it was not necessary to decide whether 
priority would have existed if the claim had been 
acquired before bankruptcy, helpful dictum was rendered 
on that point. The Court stated that there was a tendency 


147 KR. S. § 3466 (1878), 31 U. S. C. §191 (1940). 


148 § 64, sub. b (7) of Bankruptcy Act, 52 Stat. 874 (1938), 11 U. S. C. 
§ 104, sub. a (5) (1940). 

149 U. S. v. Marxen, supra note 10; Jn re Hansen Bakeries, 193 F. (2d) 
665 (C. C. A. 3d, 1939) ; FHA v. Moore, 90 F. (2d) 32 (C. C. A. 9th, 1937) ; 
In re Wood’s Estate, 12 N. Y. S. (2d) 816 (Surr. Ct., Orange County, 1939) 
applying similar rule to decedent’s estate; Jn re Wisemeier, 26 F. Supp. 806 
(E. D. N. Y., 1939); In re Miller, 25 F. Supp. 336 (S. D. N. Y., 1938); In re 
Stamford Auto Supply Co., 25 F. Supp. 530 (N. D. Texas, 1938). 

150 307 U. S. 200, 59 Sup. Ct. 811, 83 L. ed. 1222 (1939). 
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to liberally interpret the priority statute in favor of the 
government, but noted that 


. . . this principle of construction is subject to the limitation 
that the generality of the language of the section is restricted 
by the purpose to grant priority to the United States only, and 
by legislative intention as shown by other statutes. 


The Court then set forth two classes of cases where pri- 
ority had been denied to the Federal government or its 
agencies: 

(1) Cases where granting priority would be in con- 
flict with expressed congressional policy: 


Consequently, priority was refused . . . to the Director General 
of Railroads, because § 10 of the Federal Control Act manifested 
an intention that the carriers under federal control should be 
treated as before their transfer to federal operation (citing 
Mellon v. Michigan Trust Co., 271 U. S. 236, 240). The United 
States itself when it sought priority for its loans under the Trans- 
portation Act was denied the benefits of § 3466 (priority 
statute) because the intention to build up the credit standing of 
the railroads was inconsistent with the claimed priority (citing 
U. S. v. Guaranty Trust Co., 280 U. S. 478, 485-486). 


(2) Cases involving 


corporations wholly owned by the United States (citing Sloan 
Shipyards v. U. S. Emergency Fleet Corporation, 258 U. S. 549, 
570). 

No case has been found where priority has been denied 
to a claim of the FHA acquired before insolvency. On 
the contrary, several lower federal and state courts sup- 
port the view that such claims are “debts due to the 
United States” within the meaning of the priority 
statute. 

In Korman v. FHA,” the Circuit Court of Appeals 
for the District of Columbia followed the dictum of the 
Marxen case very closely and repeated, as above, the two 
classes of cases where priority had been denied to claims 
acquired by the Federal government or its agencies before 
insolvency. Distinguishing the case before it from those 
where priority had been refused because of conflict with 


151 113 F. (2d) 743 (App. D. C. 1940). 
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“expressed congressional policy,” the Court pointed out 
that “according the claim of the Federal Housing Ad- 
ministration priority, far from contravening an expressed 
policy of Congress, would seem to further the objectives 
of the National Housing Act.” In deciding that the 
FHA claims did not come within the second classes of 
cases where the Supreme Court had denied priority to 
“agencies with a separate corporate personality,” the 
Circuit Court said: 

With no suspicion of a corporate identity, as constituted by 
Congress, the Federal Housing Administration is merely an ad- 
ministrative unit of government. 

It was urged that the provision for suit against the 
Administrator indicated congressional intent to confer 
upon the FHA the status of a separate entity distinct 
from the United States and by such status to withhold 
from it the protection of the priority statute. In this 
connection, the Court noted that authorization to sue and 
be sued was conferred by amendment because: 


. certain financial institutions hesitated to make insured 
loans, lest there might be defaults which could not be prosecuted 
against the United States... . In re Wilson, 23 F. Supp. 236, 
240,25? 


The Court also observed that Congress could easily have 
divorced claims of the FHA from all sovereign preroga- 
tives if it had intended to do so, since that was accom- 
plished by express provision in the statute considered in 
Mellon v. Michigan Trust Co.” 

Similar results have been reached by other courts.*™ 


152 Supra p. 678. 
153 Cited in U. S. v. Marxen, supra p. 709. 


154 Wagner v. McDonald, 96 F. (2d) 273 (C. C. A. 8th, 1938); In re Dick- 
ay ae 197 Wash. 145, 84 P. (2d) 661 (1938). See (1938) 52 Harv. L. 

Ev. 320. 

A noteworthy case in this connection is Emory v. St. James Distillery, 143 
S. W. (2d) 318 (Springfield Court of Appeals, Mo., 1940), which was an 
equity receivership proceeding to liquidate an insolvent’s assets. The ap- 
pellate court held that error had been committeed in failing to prefer over 
general creditors a claim of the United States acquired through the FHA 
under the National Housing Act. The decision below was nevertheless 
affirmed on the ground that such error was harmless since all assets had been 
absorbed by labor claims which, under a Missouri statute, were granted 
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The latest case on this point is In re Long Island Sash & 
Door Corporation,” where priority was asserted by the 
United States on a claim assigned to the FHA on the 
government’s behalf, and by the City of New York for its 
sales and business taxes. It was recognized that the gov- 
ernment’s priority, if any, would be superior to that of 
the City. The Appellate Division for the Second Depart- 
ment allowed the government superior priority, predicat- 
ing its decision on two grounds: first, on the authority of 
the Korman case,” and secondly, on the rule that priority 
results merely from the insolvency of the debtor and the 
ownership of the claim by the United States, irrespec- 
tive of how the United States acquired title to the claim 
or its status prior to the transfer. 

Appealing to the highest Court of the State of New 
York, the city urged that priority be denied the govern- 
ment because the FHA was a separate entity endowed 
with corporate attributes, and further, because such pri- 
ority would defeat what was claimed to be the congres- 
sional purpose manifested in the National Housing Act, 
1. €., to strengthen the borrowing power of persons carry- 
ing out building programs. In support of its latter argu- 
ment, the City cited U. S. v. Guaranty Trust Co. where 
the Supreme Court denied priority because of the Con- 
gressional intent indicated in the statute there involved.*” 
Nevertheless, the decision was affirmed by the New York 
Court of Appeals, without any opinion, one of the justices 
dissenting on the authority of the Guaranty Trust Co. and 
Marxen cases. 


priority even over those of the United States. Although the court acknowledged 
that a state statute could not, without the consent of Congress, create a priority 
over debts due to the United States, it was held that such consent was to be 
found in Section 64a of the Bankruptcy Act, preferring wage claims over those 
of the United States, and that the federal priority statute (§ 3466) was 
impliedly modified to that extent. Rev’d by United States Supreme Court, infra 
note 160. 

155259 App. Div. 688, 20 N. Y. S. (2d) 573 (1940), aff'd without opinion 
284 N. Y. 145 (Memo.) (1940). 

156 Supra p. 709. 

157 Cited in U. S. v. Marxen, supra p. 709. 
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In its petition to the United States Supreme Court for 
a writ of certiorari to review this decision, the City main- 
tained: 


The decision below, though in accord with cases in inter- 
mediate federal courts [e.g. Wagner v. McDonald, 96 F. (2d) 273 
(C. C. A. 8th, 1938) and Korman v. Federal Housing Admini- 
stration, 113 F. (2d) 743 (App. D. C. 1940)] and with a Wash- 
ington case [In re Dickinson's Estate, 197 Wash. 145, 8 P. 
(2d) 661 (1938)], seems in conflict with United States v. 
Guaranty Trust Co., 280 U. S. 478 (1930). The law, therefore, 
is still unsettled and the profession stands in need of a deter- 
mination of the question in this Court.*** 


Certiorari was recently denied by our highest court, how- 
ever.’” 


Thus, in the States of New York and Washington, the 
law is now settled that FHA claims acquired before in- 
solvency are entitled to priority as “debts due to the 
United States.” There is reason to believe that other 
states will follow this rule.” 


158 City’s petition for writ of certiorari, January 18, 1941, p. 9. 
159 313 U. S. 696 (Memo., No. 707; March, 1941). 


160 Since the submission of this paper, the precise point has been definitely 
settled for all states by a very recent decision of our highest tribunal in United 
States v. Emory et al., supra note 10, where the Court ruled on the general 
question whether government claims acquired through the FHA under the 
National Housing Act are entitled to priority as “debts due to the United 
States” under § 3466. In a five-to-four decision, the Supreme Court upheld 
the priority of such claims. It was argued that the granting of this preference 
would thwart the purpose of the Housing Act since “suppliers of goods and 
services would refuse to extend credit to those desiring to make property im- 
provements if they knew that in the event of insolvency their claims would be 
subordinated to those of the United States.” In this connection, the prevailing 
opinion called attention to the fact that the proceeds of insured loans may not 
be used for any “purpose other than the improvements described in the appli- 
cation for the loan” and that, as a matter of practice, “lending institutions fre- 
quently pay the proceeds of the loan directly to the suppliers of goods and 
services rather than to the property owner.” The majority of the Court said 
that “As between the government and the lending institutions, it was clearly 
intended that the United States should bear the losses resulting from defaults” 
but that there was “nothing to show a further intention that the United States 
should relinquish its priority” on FHA claims. 

The prevailing opinion distinguished the Guaranty Trust Co. case as follows: 


“The purpose of Title I (of the National Housing Act) was not the 
strengthening of the general credit of property owners, but the stimulation 
of the building trades by affording assurances to lending institutions in 
order to induce them to make loans for property improvements. No 
security was required of the borrowers, and the interest charge was low. 
Only the plainest inconsistency would warrant our finding an implied 
exception to the operation of so clear a command as that of § 3466. We 
think such inconsistency is wholly wanting here.” 


The principal case also clarified the question of relative priorities between 
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As regards the HOLC, no case has been found where 
this question has arisen. The only government corpora- 
tion that has raised this issue is the United States Ship- 
ping Board Emergency Fleet Corporation. The latter’s 
claim of priority was denied in Sloan Shipyards v. U.S. 
Emergency Fleet Corporation, on the ground that the 
corporation was a distinct entity from the government 
itself." Although that case was decided by the Supreme 
Court in 1922, the decision was recently referred to in the 
dictum of the Marxen case to illustrate the rule of strict 
construction of the priority statute where the legislative 
intention is to withhold priorities from “corporations 
wholly owned by the United States.” *” 

It seems arbitrary to imply, however, that when Con- 
gress confers corporate status upon its agencies, it intends 
to withhold from them the benefit of the statute. On the 
contrary, if any implication is to be made as far as the 
HOLC is concerned, it is that when Congress provided 
that the corporation’s surplus shall be paid into the 
United States Treasury upon liquidation, it intended 
to reserve for the corporation the same priority privilege 
which the government itself enjoys. 

It has already been shown that the HOLC and the 
FHA are essentially similar in their functions and in 
their respective relations with the government. Their 
only important difference is that the former has been 
granted a corporate status whereas the latter has not.** 
government claims and those due laborers. Reversing the judgment in Emory 
v. St. James Distillery supra note 154, the Supreme Court held that § 64a of 
the Bankruptcy Act was limited to federal bankruptcy proceedings and was 
not intended to apply to state courts or to non-bankruptcy proceedings in federal 
courts. Since the case under review was an equity receivership proceeding in a 
state court, it was held that the provision of § 3466, that “debts due to the 
United States shall be first satisfied,” was not modified by the Bankruptcy 


Act in this case, and that, therefore, the government’s claim was entitled to 
priority even over wage claims. 


161258 U. S. 549, 570, 42 Sup. Ct. 386, 66 L. ed. 762 oe see also, 
U. S. v. Wood, 274 Fed. 893 (C. C. A. 2d, 1923) aff'd 263 U. S. 680, 44 Sup. Ct 
134, 68 L. ed. 503 (1923). 


162 Supra p. 709. 
163 Supra p. 683. 
164 Supra pp. 684, 685. 
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This difference, it is submitted, does not of itself justify 
an implication that Congress intended to grant govern- 
mental priority to one agency and to withhold it from 
the other. 

Accordingly, in view of the cases holding that con- 
gressional intention is the test for determining the legal 
status of a federal instrumentality, it follows that the 
HOLC should enjoy the priority privilege to the same 
extent as does the FHA. 

Free use of the mails. By statute, official business of 
the government of the United States is entitled to be trans- 
mitted through the mails free of postage.’® 

No question can arise whether Congress intended the 
HOLC to share this privilege with the government de- 
partments and bureaus since the corporation is expressly 
“entitled to the free use of the United States mails for 
its official business in the same manner as the Executive 
Departments of the government.” *” 

Although the franking privilege was not expressly con- 
ferred upon the FHA, the Administration has enjoyed 
the same with the acquiescence of Congress.’ 

Preferential telegraph rates and use of government 
facilities. Both the FHA and the HOLC are allowed 
government rates on official telegrams and are accorded 
the usual use of government facilities. 

Although these privileges have not been conferred ex- 
pressly by statute, it has been assumed that the agencies 
are entitled to them as departments of the Federal gov- 
ernment.*** Any question of congressional intent is, there- 
fore, academic. 


165 46 Stat. 1016 (1930), 39 U. S. C. §§ 321, 321la, 321b (1940). 

166 Supra p. 683. 

167 See House Resolution No. 332 for “Investigation by Post Office Depart- 
ment of alleged violation of postal laws and regulations by the Federal Housing 
Administration by the unauthorized and illegal use of the ‘penalty envelope’ 
for purposes other than for official business.” Conc. ReEc., 74th Cong., Ist Sess., 
1935, p. 138. 

168 Gcteetientions to the writer from the HOLC and the FHA, dated 
respectively March 29, 1941, and April 14, 1941. 

The only case in this connection is United States Shipping Board Emergency 

Fleet Corporation v. Western Union Telegraph Company, 275 U. S. 415, 72 L. 
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SUMMARY AND CONCLUSIONS 


An examination of recent Supreme Court decisions has 
shown that congressional intent is the test for determining 
the extent to which a Federal government corporation 
or other agency may enjoy sovereign privileges and im- 
munities. 

Applying this test, we have found that both the FHA 
and the HOLC are subject to tort actions, third-party 
process and the imposition of court costs, and that they 
are probably bound by state limitation and moratorium 
statutes. With regard to the tax status of these agencies, 
we have traced the development of the doctrine of inter- 
governmental tax immunity and have found that the tax 
exemptions granted to them by Congress are likely to be 
upheld by the Supreme Court despite its recent change 
of attitude. 

We have further found that both agencies are probably 
entitled to priority of claim against an insolvent or bank- 
rupt debtor, that they both enjoy the free use of the 
United States mails for their official business and that 
they are allowed preferential rates on official telegrams 
and the usual use of government facilities. It appears, 
therefore, that their legal status is substantially similar. 

A comparison of the administrative aspects of the FHA 
and the HOLC has shown that although the former is 
not a corporation, it was originally freed, like the HOLC, 
from procedural technicalities and delays inherent in the 
established procedures of government; and it was granted 
powers to hold property, to make contracts and to sue and 
be sued, similar to those possessed by the HOLC. More- 
over, since their fiscal and personnel independence has 
been curtailed, both agencies function in many respects as 
ordinary departments of the government. Thus, the FHA 


ed. 345, 48 Sup. Ct. 198 (1928), where it was held that the Fleet Corporation 
was “a department of the United States” within the meaning of the Post Roads 
Act [14 Stat. (1866) 2211] and therefore entitled to government rates on its 
telegraphic messages. 


6 
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and the HOLC are substantially similar from the legal 
as well as from the administrative viewpoint. 

The above findings lead to the following conclusions: 

(1) The legal status of a Federal government corpora- 
tion is determined by statutory provisions and inferences 
rather than the corporate form itself. This argues the 
need for clearer expression of congressional intent where- 
ever doubt still exists; otherwise, the disposition of the 
case will depend upon the court’s inference or surmise as 
to what Congress intended. 

(2) Administrative autonomy and ability to hold 
property, to make contracts and to sue and be sued are not 
distinctive features of the government corporation, since 
they may be enjoyed as well by unincorporated agencies 
of the government. 

These conclusions suggest some doubt as to the useful- 
ness of the corporate device as manifested in the HOLC. 
The advantages originally claimed for the corporation 
were: (1) that it was freed from the “red tape” of 
government supervision, and (2) that its power to hold 
property, to make contracts and to sue and be sued, gave 
it some degree of flexibility in dealing with the public. 

We have seen, however, that the FHA, an ordinary 
government agency, was exempted from government 
supervision and was granted powers enabling it to trans- 
act its affairs freely, thus making its administrative and 
legal status substantially similar to that of the HOLC. 
It is apparent, therefore, that the fact that the HOLC is 
a corporation and the FHA is not, has not resulted in any 
important difference between them.*” 

But the foregoing conclusions do not exclude the possi- 
bility of so organizing and employing a government cor- 
poration as to attach significance to its corporate form. 
An entire paper was recently devoted to the potentialities 

169 Since the submission of this paper, an article has appeared entitled “The 
Paradox of the Government Corporation,” by Professor C. Herman Pritchett, 


of the University of Chicago, which lends general support to this conclusion. 
(1941) 1 Pusiic ADMINISTRATION REvIEW 389. 
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offered by the “nature” of the government corporation 
and it was suggested that this device is particularly useful 
for bringing governmental activities closer to the people 
through the selection of Boards of Directors representa- 
tive of the interests affected.’ This representative or co- 
éperative aspect of the government corporation has just 
been realized in the federal land banks. 

The present paper has been confined to a comparison 
of the HOLC with the FHA and has shown that the 
government corporation has not been utilized to any par- 
ticular advantage as far as the HOLC is concerned. As 
noted, however, it may be that the true significance of 
the corporate form lies in some other use of the govern- 
ment corporation. 


170 oo. The Nature of Government Corporations (1940) 15 Tut. L. 
, Bi. 


REV. 
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EDITORIAL NOTES 


ACQUISITION OF CONTROL OF AN AIR CARRIER BY ANOTHER COMMON 
CARRIER UNDER THE CiviL AERONAUTICS ACT 


Legislative bodies have long concerned themselves with the prob- 
lem of consolidations, mergers, and acquisitions of control of enter- 
prises affected with a public interest. This note does not undertake 
to evaluate the economic policies pursued, but rather deals with the 
power of the federal regulatory agency in the field of civil aeronautics. 
It is a problem in jurisdiction with an occasional glance at the gen- 
eral policy which has defined that jurisdiction. The Civil Aero- 
nautics Act’ is the expression of Congress in all matters involving 
civil aviation in interstate and foreign commerce. The Civil Aero- 
nautics Board is the authority created by Congress to control, among 
other things, proposed consolidations, mergers and acquisitions of 
control under that Act. 

Section 408 of the Civil Aeronautics Act was drawn in language 
substantially identical to section 213 of the Motor Carrier Act and, 
in general, may be assumed to include the construction placed upon 
the latter by the courts.” 

Mr. Justice Sutherland, referring to the similarity between the 
Shipping Act and the Interstate Commerce Act in U. S. Navigation 
Co., Inc. v. Cunard S. S. Co., Ltd.,* said that if in the general scope 
and purpose, as well as in terms, two acts are closely parallel, the 
conclusion cannot be escaped that the two acts, each in its own field, 
should have “like interpretation, application, and effect. Settled 
construction in respect of the earlier act must be applied to the later 
one, unless in particular instances, there be something peculiar in 
the questions under consideration, or dissimilarity in the terms of 
the act relating thereto requiring a different conclusion.” Similarly, 
in New York, New Haven, and Hartford R. R. Co. v. Interstate 


1 Pub. No. 706, 75th Cong., 3d Sess., c. 601. 


2See HEARINGS, BEForE SuB-CoMMITTEE OF INTERSTATE COMMERCE CoM- 
MITTEE, U. S. Senate, 75th Cong., lst Sess. on S. 2, at 70. Chairman Eastman 
of the I. C. C. favored the adaptation of language in the Motor Carrier Act to 
the new aviation bill because previous interpretations of that language would 
avoid many otherwise troublesome questions. Note also the Civil Aeronautics 
Board’s own view as to the source from which the language of the Civil 
Aeronautics Act was derived; it was said in Acquisition of Marquette by 
T. W. A., December 18, 1940, that the Civil Aeronautics Act was patterned 
after the Interstate Commerce Act and the Motor Carrier Act to avoid confu- 
sion of interpretation, since the language of those acts embraced definite policies 
built up over a period of years. 


3 284 U. S. 474, 52 Sup. Ct. 247, 76 L. ed. 408 (1932). 
[719] 
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Commerce Commission,* Mr. Justice White, writing the opinion of 
the court, recognized the familiar rule that when a body charged with 
the enforcement of a statute has over a long period of time given it 
the same practical application, that construction will obtain. More- 
over, he states, when it has been impliedly sanctioned by a reénact- 
ment of the statute without alteration in the particulars construed, 
the previous interpretations must be read into the statute, provided 
they be “restricted to the precise conditions which were passed on 
in the cases referred to.” 

Generally, debates in Congress are not appropriate sources of in- 
formation from which to discover the meaning of the language of a 
congressional enactment.’ Although the general current of author- 
ity does not condone the practice,® the Supreme Court has on occa- 
sions given a partial nod of approval by saying that the debates in 
Congress may be given their proper weight and consideration.” Fre- 
quently, so many varied interpretations of an act appear in the de- 
bates and hearings that one can never say with absolute certainty 
that any particular one of them was the one actually intended to be 
read into the statute. Nevertheless, in order to throw some light 
on an otherwise obscure problem in aviation law, occasional refer- 
ence to legislative history has been necessary. 

Far more reliable, however, is the Declaration of Policy of the 
Civil Aeronautics Act itself in which Congress defines in general 
terms the aims and purposes of the Act. There, Congress expresses 
its attitude toward civil aviation in the following language: 


§ 2. In the exercise and performance of its powers and duties 
under this Act, the Authority shall consider the following, among 
other things, as being in the public interest, and in accordance 
with the public convenience and necessity— 

(a) The encouragement and development of an air-trans- 
portation system properly adapted to the present and future 
needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense ; 

(b) The regulation of air transportation in such manner as 
to recognize and preserve the inherent advantages of, assure 
the highest degree of safety in, and foster sound economic con- 
ditions in, such transportation, and to improve the relations 
between, and coordinate transportation by, air carriers; 


4200 U. S. 361, 401, 26 Sup. Ct. 272, 50 L. ed. 515 (1906). 

5U. S. v. Trans Missouri Freight Ass’n, 166 U. S. 290, 318, 17 Sup. Ct. 
540, 41 L. ed. 1007 (1896). 

6 Lewis SUTHERLAND, II, Statutory Construction, § 470, at 882. 

7U. S. v. St. Paul, Minn. & Manitoba Ry. Co., 247 U. S. 310, 38 Sup. Ct. 
525, 62 L. ed. 1130 (1917); Fed. Trade Com. v. Raladam Co., 283 U. S. 643, 
650, 51 Sup. Ct. 587, 75 L. ed. 1324 (1930) (where there had been common 
agreement in debate as to purpose of the Act); Wright v. Vinton Mountain 
Trust Bank, 300 U. S. 440, 57 Sup. Ct. 556, 81 L. ed. 736 (1936). 
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(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices ; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted 
to the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to 
best promote its development and safety; and 

(f) The encouragement and development of civil aeronautics. 


With these general policies in mind, the particular subject may 
now be considered. The principal problem, as presented in Pan 
American Airways Company v. Civil Aeronautics Board,® is one of 
acquisition. The problem is not whether there was, in fact, such 
acquisition of control of an air carrier by another common carrier 
as would prove harmful to the public interest, or destructive of com- 
petition, but whether there was such acquisition, within the meaning 
of the Act, section 408, as would require the approval of the Civil 
Aeronautics Board. From the answer to this problem would evolve 
the broader question of whether or not the Act had been construed 
so as to give full effect to the intent of Congress. The pertinent 
provisions of section 408 are as follows: 


(a) It shall be unlawful, unless approved by order of the Au- 
thority as provided in this section . . . (5) for any air carrier 
or person controlling an air carrier, any other common carrier 
or any person engaged in any other phase of aeronautics to 
acquire control of any air carrier in any manner whatsoever. 

'(b) Provided further, that if the applicant is a carrier other 
than an air carrier or a person controlled by a carrier other 
than an air carrier—such applicant shall, for the purposes of 
this Section, be considered an air carrier, and the authority shall 
not enter such an order of approval unless it finds that the 
transaction proposed will promote the public interest by enabling 
such carrier other than an air carrier to use aircraft to public 
advantage in its operation, and will not restrain competition. 
(Italics supplied.) 


American Export Airlines, Incorporated (hereinafter called Ex- 
port), was organized in 1937 as a subsidiary of American Export 
Lines, Incorporated (hereinafter called the Steamship Company), a 
common carrier by water. After filing an application with the Civil 
Aeronautics Board for a certificate of public convenience and neces- 
sity permitting it to establish air mail and passenger routes across the 


8 Pan American Airways Co. v. Civil Aeronautics Board, 121 F. (2d) 810 
(C. C. A. 2d, 1941). 
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Atlantic, Export filed an additional application with the Board pur- 
suant to section 408 of the Civil Aeronautics Act asking for ap- 
proval of the control of Export by the Steamship Company, if such 
approval should be deemed necessary. These applications were con- 
solidated and heard together. Pan American Airways Company, 
acting under a certificate of public convenience and necessity issued 
by the Civil Aeronautics Board, was already engaged in the trans- 
portation of persons, property, and mail by air across the Atlantic 
and opposed the issuance of a certificate to Export on the ground 
that its own services were adequate in the field, and further con- 
tended that under section 408 of the Civil Aeronautics Act of 1938 
the Board must approve the acquisition of Export by the Steamship 
Company before granting a certificate. After hearings, the Board 
issued the certificate of public convenience and necessity to Export 
and held that approval by the Board of the acquisition was not re- 
quired, inasmuch as Export was not an air carrier at the time the 
Steamship Company acquired control of it. Upon appeal by Pan 
American to the circuit court of appeals, it was held that since the 
issuance of the certificate was in this instance subject to the ap- 
proval of the President of the United States the action of the Board 
was advisory only, and thus beyond the authority of the court to re- 
view.® As to the questions of acquisition, the circuit court of ap- 
peals reversed and remanded, with instructions that the Board should 
take jurisdiction and decide the question upon its merits under sec- 
tion 408. 

Oswald Ryan, a member of the Board, had in his dissenting opin- 
ion argued that upon reason and logic if, after having acquired con- 
trol of Export, the corporate entity, the Steamship Company did 
not then have possession or control of an air carrier, and that at a 
later date, after Export had been issued a certificate of public con- 
venience and necessity, did actually control an air carrier, it must 
necessarily in the interim have acquired an air carrier. This simple, 
direct reasoning of the dissenting opinion was supported by two 
standard dictionaries.’° It was this argument that the Court adopted 
and upon which it determined that the Board must assume juris- 
diction. It was said by the Court that to give such restrictive and 
literal interpretation to the Act would be to disregard the ordinary 
dictionary meaning of the word “acquire,” and would enable a com- 


9 (1941) 10 Geo. Wasn. L. Rev. 227. 


10 WINSTON SIMPLIFIED Dictionary (College Edition, 1939) “Acquire,” de- 
fined, means to “gain,” “to obtain possession of,” “to receive in any way what- 
soever.” FunK & WAGNALLS NEw STANDARD DICTIONARY OF THE ENGLISH 
LancuaGE (1937) defines “acquire” to mean “to receive or gain in whatever 
manner.” 
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plete circumvention of a statute designed to place the formation of 
such interlocking relationships under the direct scrutiny of the Board. 
The circuit court of appeals also held that issuance of the certifi- 
cate of public convenience and necessity to Export was not depend- 
ent upon the Board’s approval of the control of Export by its parent 
company, that such service as Export proposes to offer has been 
found required by public convenience and necessity, regardless of 
whether or not the applicant continues in its present relationship 
or becomes an independent company. By this reasoning it rejected 
the contention of Pan American that a certificate to Export for 
foreign air transportation could not be issued unless, according to 
section 408 (b), it was first shown that public interest would be 
promoted by enabling the parent company to use aircraft to advan- 
tage in its operations. It is reasoned, and rightly so, the writer 
believes, that the question of the need of a new oceanic air service 
and the question of the need of one common carrier for the control 
of another common carrier for improvement of its service in the 
public interest are two separate and distinct problems, and for that 
reason they may be considered separately, as the court so held. For 
another and better reason, however, the problem of acquisition and 
that of public convenience and necessity must be treated together 
when both are presented by the same applicant. Referring again to 
section 408 (a) of the Civil Aeronautics Act which provides that, 


It shall be unlawful, unless approved by order of the authority 
as provided in this section. ... (5) For any air carrier or person 
controlling an air carrier, any other common carrier, or any 
person engaged in any other phase of aeronautics, to acquire 
control of any air carrier in any manner whatsoever, 


the writer desires to reiterate the finding of the court that “to 
acquire control of an air carrier in any manner whatsoever” em- 
braces the steps involved in obtaining control, which in this case 
would consist of supplying Export, a subsidiary corporation, with 
a certificate authorizing operation. In effect, that decision declares 
that an air carrier does not in fact exist until the final step has been 
taken, namely, that it has been granted a certificate of public con- 
venience and necessity and is thus enabled to hold itself out to the 
public as a common carrier."t In other words, “to acquire” bears 
the connotation of a thing accomplished; in its use here it is not 
a process, but an ultimate fact. Under a statute authorizing a city 
to issue bonds for municipal improvements, stating that designated 
amount was to be used for construction or “acquisition” of electric 


11 See Annotations (1933) 83 A. L. R. 335, 354; (1935) 99 A. L. R. 188. 
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generating works. The court held in Goodrich Falls Electric Com- 
pany v. Howard,’* that the city could accomplish “acquisition” by 
buying an entire plant, by constructing an entirely new plant, or by 
completing a plant which it had partially constructed. In Kelley- 
Springfield Tire Company v. U. S.,'* buildings, machinery, and 
equipment, constructed and installed after April 6, 1917, were held 
within the statute allowing reasonable deduction to taxpayer for 
amortization on facilities “acquired” after April 6, 1917, although 
the buildings, machinery, and equipment were contracted for at an 
earlier date. The court said that “it was the performance and not 
the acquisition of the contract which constituted the acquirement of 
the facilities.” When the contract was performed, they were acquired, 
and not before then. It is not unusual for a contract to be executed 
and never performed, said the court, and in such case it cannot be 
said that the property was ever acquired. Said the Supreme Court 
in Helvering, Com. Internal Rev. v. San Joaquin Fruit and Invest- 
ment Co.,'* “acquisition” is not a term of art in law of property, 
but one in common use. “Acquire,” alone, has a definite legal mean- 
ing said a Minnesota court,’® but when used with other words it 
may mean something else. Its meaning can then only be seen by 
looking to the other words and other parts of the instrument. It 
is difficult to see how the words “to acquire control of any air car- 
rier in any manner whatsoever” can possibly be construed to mean 
“to acquire control of a corporate entity which is an air carrier 
at the time of the acquisition.” It is admitted that Export was not 
an air carrier when the Steamship Company acquired control of it. 
Now the Act in the most unequivocal language, without the aid of 
any legal contortions, plainly says that when another common car- 
rier comes into control of an air carrier, no matter by what process 
it is accomplished, it may come into that control only with the ap- 
proval of the Civil Aeronautics Board. The Steamship Company 
purchased the stock in this corporate entity, purchased the means 
whereby it could acquire control of an air carrier. The entity was 
capable of many future acts. The Steamship Company was in a 
position to control the direction, purpose and consummation of those 
acts. The corporate entity would in the future hire labor, construct 
buildings, purchase equipment, and enter into a multitude of other 
engagements, but it could not seriously be contended that at the 
moment the Steamship Company acquired the controlling interest in 


1286 N. H. 512, 171 Atl. 761, 763 (1934). 

1381 F. (2d) 533, 536 (C. C. A. 3d, 1935). 

14297 U. S. 496, 56 Sup. Ct. 569, 80 L. ed. 824. 

15 Clarno v. Gamble-Robinson Co., 190 Minn. 256, 251 N. W. 268, 269 (1933). 
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Export that it thereby “acquired” labor not yet hired, factories not 
yet built, and equipment not yet purchased. It only acquired the 
means of such further acquisitions. What it did acquire then, upon 
receipt of stock in Export, was the means whereby it might or might 
not acquire control of an air carrier—a carrier fit, willing and able, 
and certificated as such. Export had the mere prospect of being 
an air carrier. The Supreme Court has looked at such prospective 
carriers and said, “whether a transportation agency is a common 
carrier depends upon what it does, not upon its corporate character 
or its declared purposes.” *° 

And now the circuit court of appeals has ruled simply and directly 
that a prospective air carrier cannot become an air carrier within 
the meaning of the Act until it has been licensed in that capacity by 
the Civil Aeronautics Board. This leads to the elementary and in- 
evitable conclusion that before the Board can consider the question 
of an acquisition of an air carrier by another common carrier, it 
must first find that an air carrier is involved. It is the contention 
of the writer that simultaneous consideration of the problems when 
raised in respect of the same applicant must necessarily be the pro- 
cedure adopted. To hold otherwise would be to give no effect to 
legislative intendment. A resort to similar provisions of the Inter- 
state Commerce Act, Motor Carrier Act, and Transportation Act 
plainly shows that Congress does not intend that one carrier shall 
have control of another carrier, unless that control shall have been 
approved by the designated supervising agency. Leases, purchases, 
mergers, consolidations and acquisitions of control are all made sub- 
ject to that approval.’7 The Interstate Commerce Commission has 
made it clear that acquisitions of motor carriers by carriers engaged 
in other forms of transportation are to be strictly controlled by the 
regulatory agency.’** Senator Wheeler, Chairman of the Senate 
Committee on Interstate Commerce, has spoken out in respect of this 
matter, saying that in view of past experience in railroad and public 
utility unifications, supervision by regulatory authority over such 
developments is necessary where number of vehicles involved is suf- 
ficient to make the matter one of more than local importance.’® 


16U. S. v. California, 297 U. S. 175, 56 Sup. Ct. 421, 80 L. ed. 567 (1935). 

17 See § 213, Motor Carrier Act of 1935; also §7, Transportation Act of 
1940. §314 of Federal Communications Act contains same type of provision. 
See testimony of Edgar S. Gorrell, President, Air Transport Ass’n of America, 
at hearing before Senator Truman’s Sub-Committee of Committee on Inter- 
state Commerce, 75th Cong., 3d Sess., on S. 3659 and S. 2. 

See Greyhound Mergers, 1 M. C. C. 342, 351 (1936), construing § 213 of 
Motor Carrier Act. 

18 Pennsylvania Truck Lines, Inc.—-Control—Barker, 1 M. C. C. 101 (1936). 

19 74th Cong., Ist Sess., at 5654. 
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Unless the court had directed the Civil Aeronautics Board to as- 
sume jurisdiction of the acquisition in the principal case, the Steam- 
ship Company would have retained control of an air carrier without 
the approval of the Board. In so declaring that approval neces- 
sary, the court moved in the right direction, but its opinion left 
some things unsaid which might well have been included while it 
was interpreting the intent of Congress. Congress provided that 
such acquisition should not be obtained—not retained, without the 
approval of the Board. Acquisition of control “in any manner what- 
soever” is, beyond any doubt, precisely what Congress intended to 
prevent unless such control were found to promote the public in- 
terest. The Steamship Company is clearly without the jurisdiction 
of the Board so long as it has taken over no more than a corporate 
entity.2° When it endeavors to have that corporate entity certifi- 
cated as an air carrier, it is taking the final step toward the acquisi- 
tion of control of an air carrier. If the Board issues that certificate 
of public convenience and necessity without at the same time pass- 
ing on the acquisition problem, it will thereby lend its authority and 
sanction to the acquisition in direct contravention of the terms of the 
statute. 

The language of the Act states that for the purposes of section 
408 certain applicants shall be considered “air carriers.” In other 
words, even if such an applicant has not yet been granted a certificate, 
when he applies for the Board’s approval of an acquisition in which 
he is involved he shall be deemed to be an air carrier for the pur- 
poses of jurisdiction. In the particular case under study, the acquisi- 
tion had already taken place. The applicant is now controlled by 
another carrier and so falls within the provision in section 408 (b) 
if a literal interpretation is given that section. It so happens that 
the acquisition of the corporate entity here took place before the 
effective date of the Act,?* hence the Proviso in section 408 (b) 
would be inapplicable, but it will be assumed for the purpose of the 
point under discussion that (1) the Act was in effect at that time, 
(2) the certificate is not now in question. Assuming that, it should 
be said again that to give the Act such literal interpretation would 
be to pursue a misguided concept of the meaning intended. To 


20 See Lawler—Lease—J. T. Butts, 15 M. C. C. 720, 721 (1939), holding 
that prior to entering into lease agreement, one of the parties was not a carrier 
or affiliated with a carrier; therefore, approval of Commission was not required. 

See also Rock Island—Purchase—White Line, 5 M. C. C. 451, 457 (1938), 
saying that “If vendor was neither a motor carrier nor a person controlling a 
motor carrier, the proposed acquisition of stock of Storage (a motor carrier) 
does not require commission’s approval under § 213 of Motor Carrier Act.” 

21 Civil Aeronautics Act of 1938 was approved June 23, 1938. The acquisi- 
tion of control of Export took place April, 1937. 
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decide on a literal interpretation here is to say that in the future a 
common carrier may proceed to acquire a corporate entity that is 
admittedly not an air carrier, and that subsequent to that acquisition, 
a petition for approval of the Board would confer jurisdiction on the 
Board. Obviously, it is not intended that it shall lie within the dis- 
cretion of the applicant to vest jurisdiction in the Board by a simple 
decision as to whether he will make formal application for approval 
or not. It must be equally apparent that if the applicant is not an 
air carrier and not under the control of any other carrier, its acquisi- 
tion by a carrier other than an air carrier will not fall within the 
jurisdiction of the Board, nor will a subsequent application for ap- 
proval by the then carrier controlled entity confer jurisdiction on 
the Board. If it be said that here in the Pan American case is found 
an applicant controlled by a common carrier, and that said relation- 
ship falls within the meaning of the Proviso in section 408 (b), it 
would be saying, in effect, that it is not unlawful to so acquire con- 
trol; it is not unlawful to retain control; it becomes unlawful only 
if and when, after having so obtained control, and having subse- 
quently made application for approval, such control is not abandoned 
upon order of the Board to that effect. 

When carried out to its logical conclusion in this manner, it be- 
comes perfectly plain that the framers of the Act could have intended 
nothing so ridiculous. The words, “It shall be unlawful, unless ap- 
proved by order of the Board . . . to acquire control of any air car- 
rier in any manner whatsoever,” cannot, by the farthest stretch of 
the imagination, mean that the Board must act as a ratifying or dis- 
solving agency. It is manifestly intended that the Board must ap- 
prove before the control is effected, otherwise such acquisition of 
control shall be “unlawful.” Two other factors must be deemed to 
add considerable weight to this contention. The whole of section 
408 is entitled “Acts Prohibited.” To this may be added the sug- 
gestion that the words, “the transaction proposed,” found in section 
408 (b), remove any further doubt as to the meaning of that section. 
“Proposed” does not by any construction mean “accomplished.” 

In the light of this discussion, it is the writer’s opinion that the 
court contributed greatly toward the preservation of the public in- 
terest which Congress sought to protect. Had the Board’s decision 
been upheld, it can easily be seen how, by the simple device of 
acquiring control of a corporate entity which later becomes an air 
carrier by certification, a common carrier could acquire control of 
an air carrier in utter defiance of the will of Congress. The national 
legislature spoke in this field in order that such acquisitions would 
be placed under the watchful supervision of a body of experts charged 
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with the duty of promoting the public interest and preserving the 
element of competition. A parting glance at the Report of the Fed- 
eral Aviation Commission will disclose exactly what it was that Con- 
gress sought to accomplish by more comprehensive legislation in the 
field of civil aeronautics. In brief, the substance of the Commission’s 
recommendations with respect to the problem in hand is as follows: 
The ownership of stock in air lines by corporations engaged 

in other activities, or the interlocking of diverse aeronautical 
interests, should be strictly controlled by the commission herein- 
after proposed. Nothing should be permitted which would in 
any way reduce the effectiveness of any competition, the preser- 
vation of which could serve the public interest, or which would 
interfere with the exercise of the government’s regulatory func- 
tions. Subject to these paramount considerations, the door 
should be left open as far as possible for a free flow of invest- 
ment of capital into air transportation in the interest of a 
strengthening of its structure and an improvement of its fa- 


cilities.?* 

In conclusion it is submitted, as previously indicated, that a pro- 
posed air carrier in a position similar to the one here reviewed can- 
not have its application for a certificate of public convenience and 
necessity considered apart from its application for approval of 
acquisition of control, for they are inseparably bound together. For 


the Board to consider the acquisition first is to go beyond its statu- 
tory authority. On the other hand, to grant the certificate first is 
to aid in a violation of the very statute it is empowered and duty 
bound to enforce. G. Ropert HENRY. 


PATENT INFRINGEMENT SUITS AGAINST THE UNITED STATES 
IN THE District Courts 


Although the United States has no more right to freely infringe a 
patent than any private person,’ a suit therefor cannot be maintained 
unless the United States has given its consent to be sued.? Congress 
has granted such consent by the Act of 1910.* This Act in its present 


22S. Doc. 15, 74th Cong., Ist Sess., at 69 (1935). 


1U. S. v. Palmer, 128 U. S. 262, 9 Sup. Ct. 104, 32 L. ed. 442 (1888); Mc- 
Keever v. U. S., 14 Ct. Cls. 396 (1878), aff'd 18 Ct. Cls. 757 (1883); see 
James v. Campbell, 104 U. S. 356, 357, 26 L. ed. 786, 787 (1882). 

2 Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. ed. 599 (1876) ; 
see Cramp v. Curtis, 246 U. S. 28, 29, 38 Sup. Ct. 271, 273, 62 L. ed. 560, 565 
(1918). 


3 36 Stat. 851 (1910), amended by 40 Stat. 705 (1918), 35 U. S. C. §68 
(1934) : 
“That whenever an invention described in and covered by a patent of the 


United States shall hereafter be used or manufactured by or for the United 
States without the license of the owner thereof or lawful right to use or 
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form, states that the patent owner’s remedy is to be by “suit against 
the United States in the Court of Claims” and consequently such suits 
are brought in the Court of Claims. 

In certain cases where the amount involved is small, the expense 
of bringing a suit in the Court of Claims in Washington may be 
prohibitive, whereas if suit could be brought in the district courts, 
the claim might be profitably prosecuted. 

In giving consent to suit, the Act of 1910 provides that the patent 
owner’s remedy * ‘shall be by suit against the United States in the 
Court of Claims.” The words “shall be” appear to apply to “the 
Court of Claims.” Since the words are ordinarily taken to be man- 
datory, when used in statutes,* they apparently require that suit be 
exclusively in the Court of Claims. The words “shall be,” however, 
are not necessarily mandatory.’ In this particular statute the words 
were added by the amending Act of 1918 for the purpose of requir- 
ing suits, for infringement by a person manufacturing for the United 
States, to be brought against the United States rather than against 
the manufacturer.° The words were apparently not used for the pur- 
pose of requiring suits to be brought in the Court of Claims alone, 
but for the purpose of providing immunity from suit for a person 
manufacturing for the United States. The words, therefore, do not 
of themselves, necessarily restrict suits to the Court of Claims. 

It has been stated that the district courts have jurisdiction of all 
suits against the United States of which the Court of Claims has 
jurisdiction limited only as to the amount involved.’ If this view 
is correct the district courts would, of course, also have jurisdiction 
of patent infringement suits against the United States. 

Any such broad jurisdiction would apparently be based upon the 
present Tucker Act,* in which the district courts are granted juris- 
diction : 

concurrent with the Court of Claims not exceeding $10,000 


founded upon the ConsTiTuUTION of the United States or any law 
of Congress. . 


manufacture the same, such owner’s remedy snall be by suit against the 
United States in the Court of Claims for the recovery of his reasonable 
and entire compensation for such use and manufacture. . . .” 

4 Ballou v. Kemp, 68 App. D. C. 7, 92 F. (2d) 556 (1937). 

5 Wenger v. Wenger, 200 Minn. 436, 274 N. W. 517 (1937). 

® Note (1940) 9 Geo. Wasu. L. Rev. 217; see Richmond Co. vy. U. S., 275 

U. S. 331, 334, 48 Sup. Ct. 194, 196, 72 L. ed. 303, 307 (1925). 
7 Sochis v. U. S., 266 Fed. 446 (E. D. Pa. 1920). 
8 36 Stat. 1093 (1911), 28 U. S. C. §41 (20) (1934) ; 
"8 41. The district courts shall have — ee as follows: 


“Twentieth, Concurrent with ‘in ues of Claims, of all claims not 
exceeding $10,000 founded upon the ConsTITUTION of the United States or 
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Patent infringement suits would appear to be allowable under the 
Act as “founded upon the ConsTITUTION” or as “founded . . . upon 
any law of Congress.” If founded on the Constitution, they would 
be based on the considerations that the patent right applies against 
the United States® and the patent right is a property right under the 
fifth amendment to the Constitution which prohibits the taking of 
private property for a public use without making just compensation.’ 

The clause “any law of Congress” appears to grant very broad 
jurisdiction. The United States cannot be sued without its consent 
and such consent can be granted only through some act of Congress." 
Such an act would be a “law of Congress” so the clause “claims . . 
founded upon . . . any law of Congress,” apparently grants the dis- 
trict courts jurisdiction in every case where suits against the United 
States are allowed in the Court of Claims. 


History OF TUCKER AcT AND PATENT SUITS THEREUNDER 


The history of the Tucker Act and patent infringement suits there- 
under should be considered.‘** The present Tucker Act is a re- 
enactment, in the Judicial Code, of the original Tucker Act of 1887.1° 
The original Act, in the first section, gave the Court of Claims 
jurisdiction of suits against the United States in certain cases. In 
the second section the district courts were given concurrent juris- 


any law of Congress, or upon any regulation of an Executive Department, 
or upon any contract, express or implied, with the government of the 
United States, or for damages, liquidated or unliquidated, in cases not 
sounding in tort, in respect to which claims the party would be entitled 
to redress against the United States, either in a court of law, equity, or 
admiralty, if the United States were suable... . 


®U.S. v. Palmer; McKeever v. U. S.; James v. Campbell, all supra note 1. 

10 Cozier v. Krupp, 224 U. S. 290, 33 Sup. Ct. 488, 56 L. ed. 771 (1912); 
Cramp v. Curtis, supra note 2; see Pollen v. U. S., 35 U. S. P. Q. 450, 453, 
85 Ct. Cls. 673, 678 — 


11 Belknap v. U. S., supra a 1; Schillinger v. U. S., 155 U. S. 163, 15 
Sup. Ct. 85, 39 L. ed. 108 (1894) 


12 Note (1940) 14 Temp. L. Q. 395 (for history of Tucker Act and suits 
thereunder generally). 
1324 Stat. 505 (1887),; repealed 36 Stat. 1168, §297 (1911). 

“That the Court of Claims shall have jurisdiction to hear and determine 
the following matters: 

“First: All claims founded upon the ConstITuTION of the United States 
or any law of Congress, except for pensions, or upon any regulation of an 
Executive Department, or upon any contract, express or implied, with the 
government of the United States, or for damages, liquidated or unliquidated, 
in cases not sounding in tort, in respect of which claims the party would 
be entitled to redress against the United States either in a court of law, 
aed or aw if the United pened were suable... . 


ug >. That an deastes courts il “_ United eis shall a concurrent 
jurisdiction with the Court of Claims as to all matters named in the pre- 
cole section where the amount of claim does not exceed one thousand 
dollars... .” 
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diction with the Court of Claims “as to all matters named” in the 
first section, where the amount involved did not exceed a certain 
sum.** Thus the grant of jurisdiction to the district courts depended 
directly on the language used in giving the Court of Claims juris- 
diction. 

When the Tucker Act was reénacted in the Judicial Code, the two 
sections were divided in the interests of an orderly arrangement of 
statutes defining the jurisdiction of the federal courts. The first 
section, granting jurisdiction to the Court of Claims, became section 
145 ** of the Judicial Code and the second section, granting jurisdic- 
tion to the district courts, became section 24, subdivision 20.'* 
Since the two sections of the original Tucker Act were divided, former 
section two could no longer be conveniently made directly dependent 
upon the former first section. Section 24, subdivision 20, therefore, 
used the language of the former first section in defining the cases in 
which the district courts shall have jurisdiction of suits against the 
United States.*” 

The original Tucker Act was passed at a time when there was 
no specific provision for patent infringement suits against the United 
States. Consequently patent infringement suits were attemped under 
the Act. Suits were allowed as “founded upon . . . contract, express 
or implied,” where a contract could be proved.** An implied contract 
had to be one implied in fact and the dealings between the official 
acting for the United States in using the invention and the patent 
owner and their actions were alone determinative of whether or not 
there was an implied contract.’® In the cases of ordinary patent in- 
fringement, however, where no contract could be proved, no suit was 
allowed. Such suits were considered to be for damages “sounding 
in tort,” since patent infringement is a tort, and therefore not al- 
lowed under the Tucker Act.”° 


FOUNDED UPON THE CONSTITUTION 


One apparent purpose of the clause of the Tucker Act providing 
for claims “founded upon the CoNsTITUTION” is to provide for suits 


14 [bid. 

15 36 Stat. 1136 (1911), 28 U. S. C. § 250 (1934). 

16 Present Tucker Act, supra note 8. 

17 Present Tucker Act, supra note 8; cf. original Tucker Act, oe note 13; 
see Warren Corp. v. U. . 94 F. (2d) 597, 600 (C. C. A. 2d, 1938). 

18U. S. v. Palmer, supra note 1; U. S. v. Berdan Co., 156 o S. $52. 15 
Sup. Ct. 420, 39 L. ed. 530 a? 

19 Russell v. U. S., 182 . 516, 21 Sup. Ct. 899, 45 L. ed. 1210 (1901); 
Bliss v. U. S., 253 U. S. ‘87, “6 “Sup. Ct. 455, 64 L. ed. 852 (1920) ; see Cramp 
v. Curtis, supra note 1. 

20 Schillinger v. U. S., supra note 11; Russell v. U. S., supra note 19; see 
Cramp v. Curtis, supra note 1. 


7 
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for compensation by persons whose property has been taken under 
the government’s power of eminent domain. Since patent rights are 
considered to be property rights under the fifth amendment to the 
CoNSTITUTION,”* it would appear that a patent infringement suit 
could be considered as for the compensation provided for in the 
amendment and, therefore, “founded upon the CoNsTITUTION.” 

When this contention was made in the early patent cases, the 
courts appeared to accept the view that the patent right came under 
the fifth amendment.** However, they took the view that Congress 
did not intend, by the passage of the Tucker Act, to make the United 
States liable to suits for unauthorized wrongs inflicted by its officers. 
They were reluctant to make the United States suable for a tort 
committed by an officer even if done in the discharge of his duties.** 

The clause “founded upon the Constitution,” of itself, does not 
appear to effect a grant of jurisdiction according to the ordinary 
eminent domain cases, though it is used in determining the amount 
to be recovered.** Suits for compensation for property taken by the 
power of eminent domain are allowed but not as founded on the 
ConsTITuTION. The view is that the fifth amendment implies a 
promise to pay for property taken for public use and that suits for 
compensation for property so taken are founded on an implied con- 
tract.2° If the property is taken with the assertion of an adverse 
right of title on the part of the United States, no suit is allowed.” 
The view here seems to be, that if the United States is wrong in its 
assertion of an adverse right, the property is wrongfully taken by a 
tort instead of rightfully under the power of eminent domain. A suit 
for the value of the property is considered to be a suit for damages 
“sounding in tort” instead of one for compensation for property taken 
by the right of eminent domain. 

In the ordinary eminent domain cases, a contract will be implied 
unless an adverse title was asserted, whereas in the patent infringe- 
ment cases a suit would not be allowed unless the plaintiff could 
show positive acts implying a contract in fact. The two types of cases 


21 Crozier v. Krupp; Cramp v. Curtis; see Pollen v. U. S., all supra note 10. 

22 Schillinger v. U. S., supra note 11. 

23 Jbid.; cf. Basso v. U. S., 239 U. S. 602, 36 Sup. Ct. 226, 60 L. ed. 462 
(1916) ; Hooe v. U. S., 218 U. S. 322, 31 Sup. Ct. 85, 54 L. ed. 1055 (1910). 

24 Jacobs v. U. S., 290 U. S. 13, 54 Sup. Ct. 26, 78 L. ed. 142 (1932). The 
decision in this case, in view of the concurring opinion in U. S. v. Lynah, 
infra note 25, suggests that the Court may be ready to base jurisdiction in 
eminent domain cases on the clause “founded on the ConstiITUTION,” alone. 

25U. S. v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. ed. 539 (1903); 
U. S. v. Buffalo, 234 U. S. 228, 34 Sup. Ct. 840, 58 L. ed. 1290 (1914); U.S. 
v. North American Co., 253 U. S. 330, 40 Sup. Ct. 518, 64 L. ed. 935 (1920). 

26 Hill v. U. S., 149 U. S. 593, 13 Sup. Ct. 1011, 37 L. ed. 862 (1893) ; 
Tempel v. U. S., 248 U. S. 121, 39 Sup. Ct. 56, 63 L. ed. 162 (1918). 
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might be reconciled by finding some assumed adverse right in the 
patent cases or by considering that the taking in the case of patent 
infringement was unauthorized whereas in the eminent domain cases 
it was authorized.?* 

An assertion of an adverse right might be found in a standing 
challenge to the validity of the patent or a standing assertion of non- 
infringement. In the cases where patent suits on implied contract 
are allowed, however, the defense of non-validity and non-infringe- 
ment is available to the United States.** Any assumed challenge to 
validity or infringement does not prevent the finding of an implied 
contract. It would seem, therefore, that there would be no adverse 
assertion of title and the two types of cases differed only in that the 
taking in the patent cases was considered an unauthorized wrong of 
an Officer. 

The Act of 1910 is generally considered to be an authorization 
for a responsible government official to use a patented invention 
under the power of eminent domain.*® Further it is a direct action 
by Congress, itself, under the power of eminent domain, taking away 
the patentee’s right of action against a person manufacturing for the 
United States.*° Thus an action under the Act is for an authorized 
taking by the power of eminent domain and, since there seems to be 
no assertion of an adverse right sufficient to prevent the finding of an 


implied contract, it would appear that patent infringement suits might 
now be allowed on the same basis as the other eminent domain cases 
are allowed. The United States has given its consent to be sued for 
this particular tort so the reluctance of the courts to grant suits on 
torts should be no bar. 


Such suits, then, would not be based on the clause “founded upon 
the CONSTITUTION” but rather on the clause “founded . . . upon any 
contract, express or implied. . . .” 


LAw oF CONGRESS 


The Tucker Act provides that the district courts shall have juris- 
diction “concurrent with the Court of Claims of all claims founded 
upon . . . any law of Congress. . . .” ** Since some law of Con- 
gress is necessary to give the Court of Claims jurisdiction,* it would 


27 Hooe v. U. S., supra note 23 (effect of an unauthorized taking in eminent 
domain case); cf. U. S. v. North American Co., supra note 25. 

28U. S. v. Anciens Etablissements, 224 U. S. 309, 32 Sup. Ct. 479, 56 L. ed. 
778 (1912); see Farnham v. U. S., 49 Ct. Cls. 19, 38 (1913). 

29 Crozier v. Krupp, supra note 10; see Olsson v. U. S., 25 F. Supp. 495, 
498, 87 Ct. Cls. 642, 657 (1938). 

80 Richmond v. U. S., supra note 6. 

31 Tucker Act, supra note 8. 

82 Belknap v. U. S., supra note 1; Schillinger v. U. S., supra note 11. 
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appear that the district courts are to have jurisdiction limited only 
as to the amount involved in suit. The purpose of this particular 
part of the Tucker Act, then, would appear to be to enable a person 
having a relatively small but suable claim to prosecute the claim 
in the district court and save him the expense of prosecuting the 
claim in Washington. The fact that section 5** of the original 
Tucker Act, which applies to the present Tucker Act,** provides 
that the plaintiff shall file his petition “in the district where the 
plaintiff resides” further suggests such purpose of the Act. 

This view of the Act would be in concord with the general view 
of that Act as a “great act of justice” and one not to be viewed with 
an “adverse eye.” ** Once the United States has consented to be 
sued on a certain claim the strict interpretation of the statutes, in 
the fear that some suit not clearly authorized by Congress would be 
allowed, need not be applied to the question of whether the district 
courts have concurrent jurisdiction. 

In the original Tucker Act, however, the district courts were not 
given jurisdiction in exactly the same way as in the present Act. The 
section of the original Act giving the district courts jurisdiction 
simply said that the district courts should have “concurrent jurisdic- 
tion with the Court of Claims as to all matters named in the pre- 
ceding section. . . .”** The preceding section had given the Court 
of Claims jurisdiction in the same language as is now used in speci- 
fying the cases in the present Act.*? 

This particular arrangement of the original Act suggests that the 
provision for suits founded on “any law of Congress” may not have 
been for the purpose of giving the district courts jurisdiction in any 
case where the Court of Claims had jurisdiction but only as to those 
given the Court of Claims by original Tucker Act alone. It might 
be argued that the clause “law of Congress” in the original Act did 
not include a law giving the Court of Claims jurisdiction since this 
would be redundant. The original Act might have meant for the clause 
“law of Congress” to give the district courts jurisdiction in all cases 
where the Court of Claims has jurisdiction, however, since this mean- 


33 24 Stat. 506 (1887), 28 U. S. C. § 762 (1934). 

“$5. That the plaintiff in any suit brought under the provisions of the 
second section of this Act shall file a petition, duly verified with the clerk 
of the respective court having jurisdiction of the case, and in the district 
where the plaintiff resides. . . .” 

34 36 Stat. 1168 (1911); 36 Stat. 1167 (1911), 28 U. S. C. $431 (1934); 
see U. S. v. Hvoslef, 235 U. S. 1, 11, 35 Sup. Ct. 459, 462, 59 L. ed. 813, 818 
(1915). 

35 See U. S. v. Emery, 237 U. S. 28, 32, 35 Sup. Ct. 499, 500, 59 L. ed. 825, 
827 (1915); Baltimore Mail v. U. S., 76 F. (2d) 582, 584 (C. C. A. 4th, 1935). 

86 Original Tucker Act, supra note 13. 

37 [bid.; cf. present Tucker Act, supra note 8. 
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ing would be within the terms of the language used and further sec- 
tion 5 suggests such a purpose of the Act. Moreover, the present 
arrangement of the Tucker Act clearly suggests such a purpose and 
although a change in wording in the Judicial Code caused by a change 
in arrangement is not to be taken to change the intent,** such change 
could apparently clarify the meaning. 


After accepting the view that the Tucker Act is for the purpose 
of giving the district courts a broad concurrent jurisdiction, it must 
still be admitted that Congress has the power to provide an exclusive 
remedy by some law. Congress cannot be taken, by the passage of 
the Tucker Act, to have given up its power to specify just how and 
where suits are to be prosecuted. 


The question arises, however, as to just what should be necessary 
to indicate that a certain law is to provide the exclusive remedy. 


Not all acts of Congress have been considered by the courts to 
come under the clause, “law of Congress,” in the Tucker Act and a 
consideration of the cases might be of some help. In one case the 
fact that the Court of Claims alone was mentioned in the law was 
apparently considered to show that the law did not come under the 
Tucker Act.*® In other cases, however, the courts looked for some- 
thing in the circumstances or language to indicate that the law was 
not to come under the Tucker Act. 


The “Suits in Admiralty Act” *° was held not to be a “law of Con- 
gress” under the Tucker Act.*t The fact it specified the “venue, 
service of process, rules of decision and procedure, rate of interest 
and periods of limitations” and repealed all inconsistent provisions 
was considered to show the purpose of the Act was to provide uni- 
formity in admiralty suits against the United States and to bring 
about the uniformity the Act had to provide an exclusive remedy. 


Section 10 of the Lever Act,*? which provided for suit in the dis- 
trict court, was held not to come under the Tucker Act**® on the 
considerations that a jury trial would be allowed if the remedy under 
the statute was exclusive, that the facts showed Congress had con- 
sidered the question of whether or not suit should be allowed under 
the Tucker Act and a survey of the war legislation of which the 


38 36 Stat. 1167 (1911), 28 U. S. C. $432a (1934). 
39 Yahasz v. U. S., 109 F. (2d) 467 (C. C. A. 7th, 1940). 
4041 Stat. 525 (1920), 46 U. S. C. § 741 et seg. (1934). 


41 Fleet Corp. v. Rosenberg Bros., 276 U. S. 202, 48 Sup. Ct. 256, 72 L. ed. 
531 (1928); Johnson v. Fleet Corp., 280 U. S. 320, 50 Sup. Ct. 118, 74 L. ed. 
451 (1930). 


4240 Stat. 276, 279 (1917). 
43U. S. v. Pfitsch, 256 U. S. 540, 41 Sup. Ct. 549, 65 L. ed. 1081 (1921). 
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Lever Act was a part showed Congress had specified three distinct 
places of jurisdiction.** 

The clause “law of Congress” was used in the Act of 1855,*° which 
before the original Tucker Act granted jurisdiction to the Court of 
Claims, in somewhat the same language as was used in the Tucker 
Act. A statute providing for a suit against the collector of tariff 
duties was not taken to be a “law of Congress” under the Act of 
1855 *® on the consideration that the revenue laws had set up a 
system for the recovery of duties and taxes wrongfully collected and 
to allow other suits in the Court of Claims under the Act of 1855 
would be to introduce uncertainty into the estimates of the finances 
of the country. The system had been set up for the purpose of 
avoiding such uncertainty. A statute providing for a suit in the 
Court of Claims for the value of property captured during the Civil 
War and setting up a shorter statute of limitations than that under 
the Act of 1855 was held to provide an exclusive remedy.*? The 
consideration here appeared to be that the purpose of the statute 
was to induce Confederates to submit to the authority of the United 


States, and this inducement would be inoperative if suit were also 
allowed under the Act of 1855. 


Since the purpose of the Tucker Act appears to have been to 
generally give the district courts jurisdiction concurrent with the 
jurisdiction of the Court of Claims, it would appear that more than 
a mere mention of the Court of Claims in a law should be required 
to give that court exclusive jurisdiction. The better method would 
appear to look for some circumstance or language indicating that the 
law should provide the exclusive remedy. 


The fact a statute gives a remedy for a tort does not bar it from 
being a “law of Congress” under the Tucker Act.** 


In regard to the Act of 1910, there appears to be no circumstances 
or language clearly indicating that the remedy given by the Act is 
to be exclusive. There is no provision for a jury trial. There is 
nothing to indicate that the Act of 1910 is for the purpose of pro- 
viding for uniformity in patent suits against the United States. The 
statutes of limitations under the Acts are the same.*® 


44 It is to be noted that the Act of 1918, 40 Stat. 705, amending the Act of 
1910, 36 Stat. 851, was included in one of the laws mentioned by the Court. 


4510 Stat. 612 (1855), 28 U. S. C. §250 (1934). 

46 Nicholl v. U. S., 7 Wall. 122, 19 L. ed. 125 (U. S. 1868). 

47 Haycraft v. U. S., 22 Wall. 81, 22 L. ed. 738 (U. S. 1874). 

48 Dooley v. U. S., 182 U. S. 222, 21 Sup. Ct. 762, 45 L. ed. 1074 (1901). 
49 Infra note 56. 
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LIMITATIONS ON SUIT 


If suits are allowed in the district courts, they would be subject 
to certain limitations. 

Since the suit would necessarily be under the Tucker Act, the 
amount involved must not exceed $10,000.%° 

Also section 5 of the original Tucker Act was not repealed by 
the Judicial Code and it applied to the present Tucker Act.*! This 
section requires the suit to be brought in the district where plain- 
tiff resides. The requirement is only a procedural one, however, 
and not a jurisdictional limitation and may be waived by the United 
States.°* Furthermore, it may not apply to foreign corporations 
since its effect would be to prevent them from suing in the district 
courts at all, and other sections of the Judicial Code suggest foreign 
corporations should be allowed to sue in the district courts.™* 

Another possible limitation is section 48 of the Judicial Code ™ 
which states: 


In suits brought for the infringement of letters patent the 
district courts of the United States shall have jurisdiction, in 
law or in equity, in the district of which the defendant is an in- 
habitant or in any district in which the defendant, whether a 
person, partnership, or corporation, shall have committed acts 
of infringement and have a regular and established place of busi- 
ness. 


The statute of limitations is six years under both the Act of 
1910 °° and the Tucker Act. 


CONCLUSIONS 


A suit for patent infringement under the Act of 1910 might be 
allowed in the district courts either as founded on implied contract, 
on the analogy of the eminent domain cases; or as founded upon a 
“law of Congress.” 

It is to be noted, however, that if the suit is not allowable as 
founded on a “law of Congress” it will probably be on the theory 
that the Act of 1910 provides the exclusive remedy. In such case 


50 Present Tucker Act, supra note 8. 

51 Supra note 34. 

52 Reid Wrecking Co. v. U. S., 202 Fed. 314 (N. D. Ohio 1913). 

53 U. S. v. Hvoslef, supra note 34; Baltimore Mail v. U. S., supra note 35. 

54 See Baltimore Mail v. U. S., supra note 35 at 69. 

55 36 Stat. 1100 (1911), 28 U. S. C. §109 (1934). 

56 The period of limitations, (6 years) set out in R. S. 4921, 35 U. S. C. 
§ 70 ( 1934) would apply to the Act of 1910 in view of the statement in the 
Act, “the United States may avail itself of any and all defenses, general or 


special, that might be pleaded by a defendant in an action for infringement, 
as set forth in title sixty of the Revised Statute, or otherwise. . . . 
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suit would very likely not be allowed as based on implied contract 
either. 

The limitations on such a suit would restrict them to relatively 
few cases. In these particular cases, however, their allowance would 
serve a useful and desirable purpose in permitting the patent owner 
with a small claim to profitably recover his just compensation. 


NEDWIN BERGER. 


Power OF STATES TO REGULATE WAGES AND Hours OF 
EMPLOYEES OF AIR CARRIERS 


“Whatever object of government is confined to its operation and 
effects within the bounds of a particular state, should be considered 
as belonging to the government of that state; whatever object of 
government extends in its operation or effects beyond the bounds of 
a particular state, should be considered as belonging to the govern- 
ment of the United States.”* This is a general statement which has 
been reiterated many times by the Supreme Court, but which leaves 
completely unanswered the fundamental question of when a particu- 
lar object is sufficiently confined to the boundaries of a state to be 
subject to regulation by the state. In no field have the cases been 
more vague about standards for answering this question than in 
that involving state regulation of the instrumentalities of interstate 
commerce themselves. In all the discussions as to the extent of the 
commerce power, it has, of course, been conceded on all sides that 
the federal power to regulate these instrumentalities of interstate 
commerce is plenary.?, On the other hand, while the states may not 
regulate such matters, they undoubtedly may affect them by the exer- 
cise of their police power so long as such exercise does not conflict 
with the federal regulatory authority. 

A somewhat unique problem is presented by the legislation con- 
cerning the labor conditions of air carriers. Section 13(a) (4) of the 
Fair Labor Standards Act* provides an exemption from both the 
wage and hour provisions of employees of carriers by air who are 
subject to the provisions of Title II of the Railway Labor Act.* This 
latter Act did not set minimum wages and a maximum workweek as 
did the Fair Labor Standards Act, but rather it dealt with labor 
disputes by providing machinery to settle them under governmental 


on On of James Wilson, ANprEws, I WorxKs or JAMES WILSON, 
2 See Charles W. Needham, The Exclusive Power of Congress Over Inter- 
state Commerce (1911) 11 Car. L. Rev. 251. 
3 Act of June 25, 1938, 52 Stat. 1060 (1938), 29 U. S. C. §§ 201-219 (1940). 
4 Act of April 10, 1936, 49 Stat. 1189 (1936), 45 U. S. C. § 181 (1940). 
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supervision. It did include virtually all employees of air carriers 
in its operations. 
It is further provided in the Fair Labor Standards Act that 


no provision of this Act or of any order thereunder shall excuse 
noncompliance with any federal or state law or municipal or- 
dinance establishing a minimum wage higher than the minimum 
wage established under this Act or a maximum workweek lower 
than the maximum workweek established under this Act . . .° 


Insofar as the problem here involved is concerned, this provision 
seems irrelevant, although on its face it would appear to dispose of 
the question in favor of upholding state action in the field of wages 
and hours of employees of air carriers. By its terms, the provision 
purports to deal only with other laws which set a higher minimum 
wage or a Jower maximum workweek, whereas the Act sets no stand- 
ards at all for wages or workweek of employees of air carriers. Thus 
it does not appear to have been directed to the field in which state 
or other laws might operate, but only to the extent of the regulation. 
This type of provision could hardly be regarded as determining fields 
in which the states may regulate, the question of the extent of state 
power being dependent on the “truism that all is retained which has 
not been surrendered” ® found in the Tenth Amendment to the Con- 
STITUTION. The problem here is whether the states ever had power 
to regulate the wages and hours of instrumentalities of interstate 
commerce, and if so, whether the action of Congress in a field in which 
it is admittedly supreme has deprived the states of the authority to 
exercise such power. In the latter connection, we shall consider the 
specific exemption in relation to the “silence of Congress” and the 
“occupancy of the field” concepts, after which we shall take up the 
nature of other relevant legislation to determine the extent to which 
Congress has declared its intention by implication or otherwise. 


The Division of State and Federal Power Over the Subject 


In the regulation of instrumentalities of interestate commerce, the 
Federal government has exclusive power. This seems to be too well 
settled to require discussion.’ It is true that there are many situa- 
tions in which the states have regulated interstate commerce in one 
way or another, but a careful study of these cases indicates that 
such regulation was coupled with the exercise of some other aspect 


5 Supra note 3, § 18. 

oo tae States v. Darby Lumber Co., 312 U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 
(1941). 

7 Gibbons v. Ogden, 9 Wheat. 1, 199, 6 L. ed. 23 (U. S. 1824), “But when a 
state proceeds to regulate commerce with foreign nations, or among the states, 
it is exercising the very power that is granted to Congress, and is doing the 
very thing which Congress is authorized to do.” 
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of the state-police power.* It may be conceded that the regulation of 
wages and hours generally falls within the police power.® It remains 
to determine whether regulation of wages and hours of employees of 
an agency of commerce is a matter of such national concern as to 
require a single uniform rule. This is the criterion by which ques- 
tions of limitations on the state exercises of power affecting interstate 
commerce have been decided.?® 

In view of several decisions, we may properly conclude, however, 
that regulations of labor conditions generally of carriers in interstate 
commerce may be imposed by the states. In Chicago, B & Quincy 
R. R. Co. v. McGuire, it was held that states may invalidate con- 
tracts by which railways sought to limit their liability to employees 
for personal injuries. And in Erie R. R. Co. v. Williams,“ it was 
held that a state law of New York requiring employees to be paid in 
cash and to be paid twice a month could properly be applied to an 
interstate railroad. The language used by the court in that case 
implied that it should be limited as authority,’* but this referred only 
to the distinction long recognized by the courts, between direct and 
indirect burdens on interstate commerce, the former being prohibited 
by the commerce clause. 

Until the Hours of Service Act of 1907 ** fixing maximum hours 
for railway employees was passed, the states did regulate hours of 
such employees in the interest of protection of public safety. It was 
conceded that this was a proper exercise of the state police power in 
the absence of federal regulation in cases arising on the question of 
whether it was proper after such federal legislation was passed.** In 
view of the Parrish case,** it seems clear that the power of states over 
both wages and hours is coextensive, and that the limitations on state 
power depend on the effect of existing federal regulation. 


8 Cf. The statement of Taney, C. J., in the License Cases, 5 How. 504, 582, 
12 L. ed. 256 (1846). “But what are the police powers of a state? They are 
nothing more or less than the powers of government inherent in every sovereign- 
ty to the extent of its dominions.” 
mie” Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 

1937). 

10 Cooley v. Board of Wardens, 12 How. 299, 13 L. ed. 996 (U. S. 1851), 
wherein it was stated that some subjects of the power to regulate commerce are 
of a type “imperatively oe a single uniform rule.” 

11219 U. S. 549, 31 Sup. Ct. 259, 55 L. ed. 328 (1911). 

12 233 U. S. 685, 34 Sup. Ct. 761, 58 L. ed. 1155 (1914). 

13 Supra note 12 at 704. “It is enough to say in the present case, that Con- 
gress has not acted, and there is not, therefore, that impediment to the law 
of the state; nor is there prohibition in the character of the burden. The effect 
of the provision is merely administrative and so far as it affects interstate com- 
merce it does so indirectly.” 

14 Act of March 4, 1907, 34 Stat. 1415 (1907), 45 U. S. C. § 61 (1940). 

15 Erie R. Co. v. People, 233 U. S. 671, 34 Sup. Ct. 756, 58 L. ed 1149 (1914) ; 
Northern Pacific R. Co. v. Washington, 222 U. S. 370, 32 Sup. Ct. 160, 56 L. ed. 
237 (1912). 





EDITORIAL NOTES 741 


In this connection there remains a further consideration of the 
extent of federal power when Congress chooses to legislate. Does 
it include all employees of carriers engaged in interstate commerce, 
or only employees engaged in such commerce? Is there any real 
distinction between these two concepts? The only good analogy in 
the decided cases is found in the Employers’ Liability Act*® and the 
cases decided thereunder. The first of these acts was declared uncon- 
stitutional by a five-to-four decision, in Employers’ Liability Cases," 
because by its terms it applied to all employees of interstate carriers. 
The second act differed from the first in that it applied to employees 
injured while employed in interstate commerce, and this was held 
constitutional in the Second Employers’ Liability Cases2* The latter 
cases declared that it was proper for the Federal government to regu- 
late in a situation where the party injured was engaged in interstate 
commerce even though the employee who injured him was engaged 
only in intrastate commerce.’® The criterion is the effect on inter- 
state commerce, not the source of the injury. Since labor disputes 
arising from wage and hour troubles usually involve both interstate 
and intrastate employees, and since wage and hour disputes in any 
one segment of the Air Transport Industry affect the whole industry 
much more vitally than the matter under consideration in the Em- 
ployers’ Liability Cases, this would appear to be a sufficient basis on 
which to uphold federal action in this respect as applied to all em- 
ployees of air carriers. There is further support for such a decision 
in the fact that the theory of the Employers’ Liability Cases restricting 
the field of federal action no longer seems to be sound law. The 
first of those cases was by a five-to-four decision. The decisions 
under the National Labor Relations Act and The Fair Labor Stand- 
ards Act have greatly extended the theory of federal power beyond 
this earlier concept. In United States v. Darby,?® upholding the 
Fair Labor Standards Act, the Court emphasized that the federal 
power is complete if the subject matter can be shown to affect inter- 
state commerce.** Power to regulate the instrumentality being exclu- 
sively entrusted to Congress, it should certainly be deemed to include 
power to require such instrumentality to adopt practices which tend 


16 Supra note 9. Cf. Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 
755 (1917). 


17 Act of June 11, 1906, 34 Stat. 232 (1906); Act of April 22, 1908, 35 Stat. 
65 (1908), 45 U. S. C. § 51 (1940). 


18 207 U. S. 463, 28 Sup. Ct. 141, 52 L. ed. 297 (1907). 

19 223 U. S. 1, 32 Sup. Ct. 169, 56 L. ed. 327 (1912). 

20 Supra note 6. See also Texas & P. R. Co. v. Rigsby, 241 U. S. 33, 36 
Sup. Ct. 482, 60 L. ed. 874 (1916). 

21 Supra note 6. Virginian R. Co. v. System Federation No. 40, 300 U. S. 
515, 57 Sup. Ct. 592, 81 L. ed. 789 (1937). 
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to avoid labor difficulties, this being a matter so vitally related to the 
protection of the commerce.” 


The Effect of Existing Federal Legislation 


We are now faced with the proposition that while the Federal gov- 
ernment may legislate in the field the states may do so also to the 
extent that they do not come in conflict with Federal legislation. A 
uniform state wage and hour law is now being promoted by the De- 
partment of Labor,”* containing no exemption for employees of air 
carriers such as is found in the Fair Labor Standards Act. Other 
state laws may be applied containing diverse provisions and resulting 
in confusion from such lack of uniformity. Has Congress preémpted 
the states from this field? The answer to this question depends on 
the interpretation and interrelation of several statutes; and also on 
the “occupancy of the field” doctrine combined with the question of 
whether Congress in breaking its silence on the question intended to 
deny to the states the power to regulate such matters. 

The exemption of the Fair Labor Standards Act for employees of 
air carriers is as follows: 


The provisions of section 6 and 7 shall not apply with respect 


to. . . any employee of a carrier by air subject to the provisions 
of Title II of the Railway Labor Act . . .** 


Title I of the Railway Labor Act?® was a collective bargaining statute, 
providing machinery for the settlement of labor disputes. It applies 
to employees of railroads, express, and sleeping car companies gener- 
ally,?* and it includes back-shop employees engaged in repairs to loco- 
motives and ‘cars withdrawn from service because of the close rela- 
tionship of such activities to interstate commerce; and the power of 


22 Supra note 6 at 119 “. . . this Court had many times held that the power 
of Congress to regulate interstate commerce extends to the regulation through 
legislative action of activities intrastate which have a substantial effect on the 
gg x the congressional power over it.” See also, Coronado Coal Co. 

268 U. S. 295, 45 Sup. Ct. 551, 69 L. ed. 963 (1925) ; Houston, 
E. & W. gtd. R. Co. v. United States, 234 U.S. 342, 34 Sup. Ct. 833, 58 L. ed. 
1341 (1914); Baltimore & Ohio R. Co. v. I. C. { 221 U. S. 612, 31 Sup. Ct. 
621, 53 LL. ed. 878 (1911); N. L. R. B. v. Jones & Laughlin Steel Corp., 301 
U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 (1937); on question of power over 
employees of motor carriers, see U. S. v. American Trucking Ass’n, 310 U. S. 
34, 60 Sup. Ct. 1059, 84 L. ed. 1345 (1939). 

23 U. S. Department of Labor, Division of Labor Standards, Release of No- 
vember 23, 1938. 

24 Supra note 3, eo (a) (4). 

25 Act of May 20, 1926, as amended, 44 Stat. 577, 48 Stat. 926, 48 Stat. 1185, 
49 Stat. 194, 54 Stat. 785, 45 U. S. C. § 151 ff. (1940). 

26 Supra note 25, § 151. “‘Employee’ as used herein includes every person 
in the service of a carrier (subject to its continuing authority to supervise and 
direct the manner of rendition of his service) who performs any work defined as 
that of an employee or subordinate official in the orders of the Interstate Com- 
merce Commission . . . 





EDITORIAL NOTES 743 


Congress over interstate commerce includes regulation of employees 
not engaged directly in interstate transportation.** Title II of The 
Railway Labor Act** extended the provisions of Title I to every 
carrier by air engaged in interstate or foreign commerce or in trans- 
porting mail for the United States government, and to every air 
pilot “or other person who performs any work as an employee or 
subordinate official of such carrier . . .” Thus it will be seen that 
practically all employees of air carriers who are engaged in interstate 
commerce are included in the provisions of this Act. 

Congress has thus legislated both with regard to definite labor 
standards and with regard to collective bargaining, negatively in the 
one case, and affirmatively in the other. When Congress acts affirm- 
atively in regulating interstate commerce, a state statute in the same 
field may be regarded as inoperative, and the Supreme Court usually 
construes the field which Congress intended to occupy very broadly. 
Thus when Congress passed an Employers’ Liability Act, it was 
regarded as occupying the field so that state laws creating a cause of 
action where none existed under the federal law were inoperative. *° 
It seems obvious that such negative action as is here involved in 
labor standards could not be regarded as occupancy of the field. 
On the other hand, it seems equally clear that it expresses an inten- 
tion on the part of Congress that there shall be no absolute labor 
standards of the type found in the Fair Labor Standards Act applied 
to air carriers. 

Section 2 of the Fair Labor Standards Act contains the Findings 
and Declaration of Policy of the Act. One finding is that substandard 
conditions of labor burden commerce; another that they lead to labor 
disputes burdening and obstructing commerce; still another that 
they interfere with orderly and fair marketing of goods in com- 
merce. It was then declared to be the policy of Congress to correct 
these evils. When the Congress spoke of removing burdens on 
commerce, avoiding labor disputes, and related matters, and then 
exempted air carriers from the provisions of the Act, it could have 
meant one of two things :—first, it could have intended to have no 
absolute standards set for air carriers; and, second, it could have 
intended to leave the matter entirely up to state regulation, subject 
to various types of laws with widely divergent standards and no 


27 Virginian R. Co. v. System Federation No. 40, supra note 21 at 557: 
“It is the nature of the work done and its relation to interstate transportation 
which afford adequate basis for the exercise of the regulatory power of Con- 
gress.” 

28 Act of April 10, 1936, 49 Stat. 1189 (1936), Sa o =. c, i ff. —_-. 

2° New York Central RR. v. Winfield, 244 U. S. 147, 37 Sup. Ct. 546, 

L. ed. 1045 (1917). See Bikle, The Silence of Congress (1927) 41 Hany. tL 
Rev. 200. 





744 THE GEORGE WASHINGTON LAW REVIEW 


regulation at all in other cases. This latter intention appears absurd 
on its face. If such practices in industrial corporations have the 
effect which Congress found, a fortiori they have this effect when 
they exist in the very instrumentality by which commerce is carried 
on. Therefore if Congress had wished to have absolute labor stand- 
ards, it certainly would have set a uniform rule rather than leaving 
the matter to the varying state laws which would by the very fact of 
variance burden the commerce. The alternative is thus that the 
negatively worded provision constituted a declaration that Congress 
intended no regulation of this type to apply to air carriers. 

An interesting analogy to this problem, tending to support the con- 
clusion is found in the Hours of Service Act*® and the cases decided 
thereunder. The effective date of this Act was one year from the 
date of passage. In Northern Pacific Ry. v. Washington, it was 
held that all state laws on the subject were automatically suspended 
during the one year interval. The court pointed out that the right 
of the states to apply their police power exists only from the silence 
of Congress, “and ceases when Congress acts on the subject or mani- 
fests its purpose to call into play its exclusive power.’ In the situa- 
tion under consideration, Congress has manifested its purpose to call 
into play its exclusive power thus excluding the states except for the 
saving clause in Section 18.** But as pointed out above, there was no 
saving clause as applied to air carriers so that the states are thereby 
excluded from the field. 

A further indication of the congressional will is found by com- 
paring the exemption from both the wage and hour provision of air 
carriers with the exemption from the hours provision of Motor Car- 
riers in section 13(b)(1). The air carrier exemption does not mean 
complete freedom from regulation. It might properly be said that 
it simply provides for a different type of regulation of the same sub- 
ject matter: collective bargaining rather than fixed standards as a 
method of improving labor conditions. On the other hand, Motor 
Carriers are not subject to the provisions of the Railway Labor Act, 
so that they do not have this type of regulation by mediation and 
collective bargaining. Employees of Motor Carriers are exempted 
only from the hours provision, and even then only to the extent that 
their maximum hours are fixed under the provisions of section 204 
of the Motor Carrier Act of 1935.*%* 

As between motor carriers and air carriers we then have this situa- 
tion. In both cases the Federal government has enacted legislation 

30 Supra note 14. 

81 Supra note 15. 

32 Cf. Missouri Pacific R. Co. v. Norwood, 283 U. S. 249, 51 Sup. Ct. 458, 


75 L. ed. 1010 (1930). 
33 Act of Aug. 9, 1935, 49 Stat. 543 (1935), 49 U. S. C. § 301 (1940). 
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concerning labor standards. In the case of Motor Carriers, the 
legislation sets minimum wages and a standard workweek. In the 
case of air carriers, it provides machinery whereby collective bar- 
gaining has an opportunity to correct existing evils. The latter is a 
more flexible system and does not involve many administrative bur- 
dens of the Fair Labor Standards Act.** The logical deduction is 
that the Congress, in looking at the broad problem of employer- 
employee relations and labor standards, asserted its power but in 
differing ways. Thus the states are excluded. 

If need be, explanation of such a difference in treatment may be 
found in other legislation, without having to indulge in speculation. 
In the Motor Carrier Act*® the policy as found from section 204 (a) 
relating to powers and duties generally is uniformly described as reg- 
ulation alone. On the other hand the “Declaration of Policy” of the 
Civil Aeronautics Act** emphasizes the policy of “promoting,” “fos- 
tering,” “encouraging,” and “developing.” Of course regulation was 
involved, and there is considerable regulation of air carriers by the 
Civil Aeronautics Board. But this regulation was aimed in large 
part at promotion and development of the industry itself. This 
affords a sufficient reason for the action of Congress in refusing to 
burden this particular industry in its adolescent stage with strict and 
inflexible standards. It was only two days after this Act became law 
that the Fair Labor Standards Act was signed. It is inconceivable 
that Congress exempted air carriers for the purpose of allowing 
divergent state laws to operate in such a short time after passing a 
general act designed to develop the industry. 


Conclusion 


The general purposes of the Railway Labor Act and the fixing of 
absolute labor standards by the Fair Labor Standards Act are the 
same: improvement of conditions of labor and employer-employee 
relations. By adopting one method of regulation of the subject mat- 
ter and expressly refusing to adopt the other, Congress does not 
leave the states free to regulate the same subject matter in the way 
in which it refused to do so. It is logical on the face of the statute 
and is supported by the contemporaneous legislation along other lines. 
Analogy is found in the decided cases. This is a fortunate result 
regardless of whether there should be positive labor standards for 
air carriers fixed by legislation, because in this field more than any 
other the administrative difficulties of diverse state laws would be 
unreasonably onerous. James T. Exuison. 
$11 rm) record keeping pursuant to regulations issued under authority of 

Cc). 


35 Supra note 33. 
86 Act of June 23, 1938, 52 Stat. 977 (1938), 49 U. S. C. § 401 (1940). 
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CoNnsTITUTIONAL LAW—FEDERAL Estate TAX—SECTION OF NEW 
York DecepentT EstaTeE TAx LAw REQUIRING APPORTIONMENT 
oF Tax BETWEEN LEGATEES AND REMAINDERMAN DECLARED UN- 
CONSTITUTIONAL.—Josephine del Drago died October 8, 1937 leav- 
ing considerable estate. The only provisions of her will which are 
pertinent here are the seventh and eighth clauses. Under the seventh 
clause she gave to her surviving spouse a life estate in $300,000, 
and in the eighth clause she gave to her step-son a life estate in 
$200,000. The executors duly qualified and were appointed to ad- 
minister the estate. During the course of administration they paid 
large sums in federal estate taxes and New York estate and in- 
heritance taxes. The will contained no provision as to the manner 
in which the taxes should be paid. Chapter 709 of the New Yorx 
Laws oF 1930, Decedent Estate Tax Law, { 124 and § 249-T of 
art. 1OC of the New York State Tax Law provides in part as fol- 
lows: “The amount of the federal estate tax so paid except in a 
case where a testator otherwise directs in his will, shall be equitably 
prorated among the persons interested in the estate to whom such 
property is or may be transferred or to whom any benefit accrues.” 
In view of this statutory provision the executors requested instruc- 
tions from the Surrogate’s Court as to whether the taxes paid should 
be prorated or apportioned among and between the legatees and the 
remaindermen. The Surrogate held that the taxes should be prorated 
and so ordered. The surviving spouse and the step-son appealed to 
the New York Court of Appeals. Held, that the statutory provision 
was unconstitutional and the entire federal estate tax should be paid 
from the residuary estate, Reversed and Remanded, Matter of del 
Drago, 38 N. E. (2d) 131 (N. Y. 1941). This was a four to three 
decision of the Court of Appeals. It is understood that a motion 
for rehearing was filed on Monday, January 19, 1942. It is further 
understood that there is a bill pending before the House of Repre- 
sentatives, H. R. 6257, to allow the states to enact statutes requiring 
the federal estate tax to be apportioned. 

This decedent died October 8, 1937. Since a will is ambulatory 
and speaks at the time of death, Philadelphia Baptist Association v. 
Hart, 4 Wheat. 1, 4 L. ed. 499 (U. S. 1819); Amoskeag Trust Co. 
v. Trustees of Dartmouth College, 89 N. H. 471, 200 Atl. 786 (1938) 
and the devolution of the property takes effect at that time the estate 
was taxable for federal purposes under the Revenue Act of 1926 as 
amended by the Acts of 1932, 1935 and 1936. In the case of the 
trust for the surviving spouse the tax amounted to $38,600 and in 
the case of the trust for the step-son the tax amounted to $25,733.34 
making a total tax of $64,333.34 payable on these funds. If the 
decree of the Surrogate had been allowed to stand both of the cestui 
que vie would have to pay part of this tax from the income produced 
by the funds. The amount which they would have to pay would 
depend on their life expectancy based on the mortality tables. The 

[ 746] 
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Court of Appeals in reversing this decree stated that the ruling of 
the Surrogate was incorrect, that federal estate taxes are a debt of 
the decedent and as such must be paid from the residuary estate. 

The question presented to the New York Court of Appeals was 
whether the legislature could by statute regulate the source from 
which the federal estate tax was payable. Section 826 (b) United 
States Revenue Code provides in part, “If the tax or any part thereof 
is paid by, or collected out of that part of the estate passing to or in 
possession of any person other than the executor in his capacity as 
such, such person shall be entitled to reimbursement out of any part 
of the estate still undistributed or by a just and equitable contribution 
by the persons whose interest in the estate of the decedent would 
have been reduced if the tax had been paid before the distribution of 
the estate. . . .” Art. 1, Sec. 8 of the Unitep States ConstitTu- 
TION also provides, “The Congress shall have power to lay and collect 
taxes, duties, imposts and excises, to pay the debts . . . but all duties, 
imposts and excises shall be uniform throughout the United States.” 
Before reaching its decision the court had to decide whether the 
federal estate tax was included under any of these types of taxes. 
The court found that it is an excise tax. Excise taxes are divided 
into two classes, namely, those laid on the importation of foreign 
goods and those laid on domestic goods, privileges and transactions. 
The authorities are nearly uniform that the federal estate tax is not 
a tax on property but on the privilege of transferring property at the 
death of the owner, 1.e., it is a tax on the transmission of property. 
Chase National Bank v. U. S., 278 U. S. 327, 49 Sup. Ct. 126, 73 
L. ed. 991 (1928); Tyler v. U. S., 281 U. S. 497, 50 Sup. Ct. 356, 
74 L. ed. 991 (1930); Hepburn v. Winthrop, 65 App. D. C. 309, 
83 F. (2d) 566 (1936); and what is probably the leading case, 
Young Men’s Christian Association v. Davis, 264 U. S. 47, 44 Sup. 
Ct. 291, 68 L. ed. 558 (1924). In view of these decisions and Art. 
4, cl. 2 of the Unirep States CoNstitTuTIon, which is commonly 
known as the “Supremacy Clause” which provides that the Consti- 
TUTION shall be the supreme law of the land, it seems that the New 
York Court of Appeals arrived at the correct decision. 

It is interesting to note that Pennsylvania has a similar statute. 
PENNSYLVANIA ANNOTATED STATUTES (1937) Tit. 20, § 844. Also 
before the passage of the New York statute the law in New York 
was exactly opposite. In re Hamlin, 226 N. Y. 407, 124 N. E. 4 
(1919) ; Farmers Loan and Trust Co. v. Winthrop, 238 N. Y. 488, 
144 N. E. 769 (1924). The Hamlin opinion is particularly important 
in that it contains interesting historical background for the passage 
of § 6336%4 b U. S. Comp. Stat. of 1916 and explains in detail the 
difference between this act and the Act of 1898 which was under 
discussion in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 
L. ed. 969 (1899). It should also be noted that in only two states, 
Kentucky and Arkansas, apportionment is allowed by judicial de- 
cision. Martin v. Martin’s Admr., 283 Ky. 513, 142 S. W. (2d) 164 
(1940) in which case the court felt bound to follow an earlier case, 
Hampton Admr. v. Hampton, 188 Ky. 199, 221 S. W. 496 (1920) 
and cited with approval Thompson v. Union and Merchantile Trust 

8 
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Co., 164 Ark. 411, 262 S. W. 324 (1924). In Kentucky there is still 
a further case, Bingham’s Admr. v. Commonwealth, 196 Ky. 318, 
244 S. W. 781 (1922) which is cited and reaffirmed in the Hampton 
case. These decisions seem to represent the minority view. The 
following states have committed themselves to the proposition that 
federal estate taxes are a debt of the decedent and as such are payable 
from the residuary estate. Ericson v. Childs, 124 Conn. 66, 198 Atl. 
113 (1938) ; Brown v. Hogue, 198 Iowa 373, 199 N. W. 320 (1924) ; 
Turner v. Cole, 116 N. J. Eq. 368, 179 Atl. 113 (1935) ; Amoskeag 
Trust Co. v. Trustees of Dartmouth College, 89 N. H. 471, 200 Atl. 
786 (1938). This latter case overruled several prior New Hamp- 
shire cases in which apportionment was allowed. In all of the latter 
cases the court did not have the constitutionality of a a before it. 
. H. L. 


CONSTITUTIONAL LAW—THIRTEENTH AMENDMENT—INVOLUN- 
TARY SERVITUDE — PEONAGE — CONTRACT OF EMPLOYMENT — AD- 
VANCEMENT—FRAUDULENT INTENT.—Appellant was convicted of 
violating a Georgia statute (26 Code, 7408, 7409) which made it a 
criminal offense for any person to contract with another to perform 
services with intent to procure money and not to perform the service 
and made proof of the contract, the procuring thereon of money, 
and failure to perform the services or return the money without 
good and sufficient cause presumptive evidence of the intent. The 
Supreme Court of Georgia affirmed the conviction and appellant 
appealed to the Supreme Court of the United States. Held that the 
conviction must be reversed because the necessary consequence of 
the statute is that one who has received an advance on a contract 
for services which he is unable to repay is compelled by the threat 
of penal sanction to perform the services and such coerced labor is 
peonage, a form of involuntary servitude prohibited by the Thir- 
teenth Amendment to the ConsTITUTION of the United States. Tay- 
lor v. Georgia 62 Sup. Ct. 415 (U. S. 1942). 


“Neither slavery nor involuntary servitude, except as punishment 
for crime whereof the party shall have been duly convicted shall exist 
within the United States . . .” UNitep States ConsTITUTION, 
Thirteenth Amendment. The primary purpose of the Thirteenth 
Amendment was the abolition of slavery, but the addition of the 
words “involuntary servitude” to the prohibition of the Amendment 
broadened its scope to include other forms of compulsory service 
which, while not amounting to slavery constitute involuntary servi- 
tude within the meaning of the Amendment. Slaughter Houses 
Cases, 16 Wall. 36, 21 L. ed. 465 (U. S. 1873); Bailey v. Alabama, 
219 U. S. 219, 31 Sup. Ct. 145, 55 L. ed. 191 (1910). Peonage is 
a status or a condition of compulsory service, based upon the indebt- 
edness of the peon to the master and, however created, constitutes 
involuntary servitude within the prohibition of the Thirteenth 
Amendment. Clyatt v. United States, 197 U. S. 207, 25 Sup. Ct. 
429, 49 L. ed. 726 (1904); Bailey v. Alabama, supra; Goode v. 
Nelson, 73 Fla. 29, 74 So. 17 (1917); State v. Oliva, 144 La. 51, 
80 So. 195 (1918). The Thirteenth Amendment grants to Congress 
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power to enforce the prohibition against involuntary servitude, in- 
cluding peonage, and legislation operating directly against any per- 
son violating the provisions of such legislation is valid under the 
Thirteenth Amendment. Clyatt v. United States, supra. The Thir- 
teenth Amendment was not intended to prevent the enforcement of 
those duties which an individual owes to the state. Butler v. Perry, 
240 U. S. 328, 36 Sup. Ct. 258, 60 L. ed, 672 (1916)-; Selective 
Draft Law Cases, 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 
(1917); Crews v. Lundquist, 361 Ill. 193, 197 N. E. 768 (1935). 
A federal statute providing that seamen who have voluntarily en- 
tered into a contract for a period of service can be compelled to 
complete the service has been held not to be a violation of the 
guarantee of the Thirteenth Amendment against involuntary servi- 
tude because from time immemorial such services have been treated 
as exceptional. Robertson v. Baldwin, 165 U. S., 275, 17 Sup. Ct. 326, 
41 L. ed. 715 (1896). Statutes declaring it a crime for an 
employee to fail or refuse to perform services under a contract or 
to refund advances made by the employer, violate the prohibition 
against involuntary servitude in the Thirteenth Amendment. United 
States v. Reynolds, 235 U. S. 133, 35 Sup. Ct. 86, 59 L. ed. 162 
(1914); U. S. v. McLellan, 127 Fed. 971 (S. D. Ga. 1904); In re 
Peonage Charge, 138 Fed. 686 (N. D. Fla. 1905); Ex parte Dray- 
ton, 153 Fed. 986 (S. C. 1907); Toney v. State, 141 Ala. 120, 37 
So. 332 (1904) ; Ex parte Hollman, 79 S. C. 9, 60 S. E. 19 (1908) ; 
State v. Williams, 150 N. C. 802, 63 S. E. 949 (1909); State v. 
Armstead, 103 Miss. 790, 60 So. 778 (1913); Goode v. Nelson, 
73 Fla. 29, 74 So. 17 (1917); State v. Oliva, supra. Compulsion 
of such services by the constant fear of imprisonment under the 
criminal laws renders the services compulsory as much so as au- 
thority to arrest and hold his person would be if the law authorized 
that to be done. Bailey v. Alabama, supra; United States v. Rey- 
nolds, supra; Exparte Hollman, supra. The thirteenth Amendment 
does not render void a statute which makes it a criminal offense to 
obtain money or property, or employment, in consideration of a 
contract to perform labor or services, with intent at the time to 
injure or defraud the employer. Ex parte Riley, 94 Ala. 82, 10 So. 
528 (1892); State v. Vann, 150 Ala. 66, 43 So. 357 (1907); see 
Bailey v. Alabama, supra. But if the statute goes further and pro- 
vides that a breach of the contract by failure to perform the services 
is prima facie evidence of the fraudulent intent the statute violates 
the provisions of the Thirteenth Amendment. Bailey v. Alabama, 
supra, contra: Wilson v. State, 138 Ga. 489, 75 S. E. 619 (1912); 
Phillips v. Bell, 84 Fla. 225, 94 So. 699 (1922). But see the state 
ment by Justice Holmes in United States v. Reynolds, supra: “There 
seems to me nothing in the Thirteenth Amendment or the Revised 
statutes that prevents a state from making a breach of contract, as 
well a reasonable contract for labor as for other matters, a crime and 
punishing it as such.” The validity of a statute that authorizes a 
jury to convict on prima facie evidence must be judged by the fact 
that the jury may convict even if it is not made the duty of the jury 
to do so and although a statute by its terms is to punish fraud if it 
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authorizes the jury to convict for crime for the mere failure to per- 
form contracts for service, thus compelling such performance, it 
violates the Thirteenth Amendment. Bailey v. Alabama, supra. 
Despite the contention of the State of Georgia that the statute in 
this case is different than that in Bailey v. Alabama, supra, it seems 
clear that the United States Supreme Court was correct in stating 
that the statutes are substantially the same and by reaffirming its 
decision in Bailey v. Alabama, supra, it seems clear that any statute 
making the mere breach of a contract a crime or any statute authoriz- 
ing a Jury to convict for crime for the mere breach of contract, will 
be held invalid as in contravention of the provisions of the Thirteenth 
Amendment against involuntary servitude. B. J. S 


FEDERAL EQuity PowERs—INJUNCTIONS—CONSTITUTIONALITY 
OF STATE LEGISLATIVE ENACTMENTS.—Plaintiff, as President of 
ASCAP, brought action against state officials to enjoin enforcement 
of a Florida statute. Fla. Laws, 1937, c. 17807, Fla. Laws, 1939, 
c. 19653, relating to copyrighted musical compositions. A federal dis- 
trict court enjoined state officials from enforcing any part of the 
1937 statute but granted the injunction only as to certain sections of 
the 1939 Act. Both Plaintiff and Defendant appealed. Held, that 
the statute was not clearly unconstitutional and equity will not inter- 
fere to prevent enforcement of a statute, even though unconstitutional, 
without a clear showing of exceptional circumstances and irreparable 
injury. Watson v. Buck, Buck v. Watson, 313 U. S. 387, 61 Sup. Ct. 
962, 85 L. ed. 1416 (1941). 

The federal courts have equitable jurisdiction in a strict sense to 
enjoin enforcement of a state statute. Massachusetts State Grange v. 
Benton, 272 U. S. 525, 47 Sup. Ct. 189, 71 L. ed. 387 (1926). It 
has long been the ruling of the Supreme Court of the United States 
that equity will not interfere to prevent enforcement of a criminal 
statute even though unconstitutional. In re Sawyer, 124 U. S. 200, 
8 Sup. Ct. 482, 31 L. ed. 402 (1888); Hygrade Provision Co. v. 
Sherman, 266 U. S. 497, 45 Sup. Ct. 141, 69 L. ed. 402 (1925) ; 
Spielman Motor Co. v. Dodge, 295 U. S. 89, 55 Sup. Ct. 678, 79 
L. ed. 1322 (1935); Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 
441, 52 L. ed. 714 (1908). But to justify such interference there 
must be exceptional circumstances and the clear showing that an 
injunction is necessary in order to afford adequate protection of con- 
stitutional rights. Beal v. Missouri Pacific Railroad, 312 U. S. 45, 
61 Sup. Ct. 418, 85 L. ed. 577 (1941); Terrace v. Thompson, 263 
U. S. 197, 44 Sup. Ct. 15, 68 L. ed. 255 (1923) ; Packard v. Banton, 
264 U. S. 140, 44 Sup. Ct. 257, 68 L. ed. 596 (1924); Davis & 
Farnum Manufacturing Co. v. Los Angeles, 189 U. S. 207, 23 Sup. 
Ct. 498, 47 L. ed. 778 (1903). Mere inconvenience and expense and 
aprehension of injury to property rights, or mere general allegations 
of irreparable injury and deprivation of property rights will not give 
equity jurisdiction to enjoin the enforcement of a penal statute. 
Walnut Storage Co. v. Harrison, 185 Ga. 720, 196 S. E. 432 (1938). 
Cf. American Fruit Growers Incorporated v. U. S., 105 F. (2d) 722 
(C. C. A. 9th, 1939) (distinguishable on the grounds that provisions 
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of the Agricultural Adjustment Act authorized district courts to 
enjoin violations of the Secretary’s orders, without a showing of 
irreparable injury). That equity will enjoin enforcement of burden- 
some restrictions of interstate commerce is settled. Terrace v. 
Thompson, supra; Western Union Telegraph Co. v. Andrews, 216 
U. S. 165, 30 Sup. Ct. 286, 54 L. ed. 430 (1910). 

The question suggested by the instant case is whether an appli- 
cation for an injunction should be allowed in cases where the statute 
is not clearly unconstitutional and the evidence shows that while some 
possibility of irreparable injuries and loss may be suffered by plaintiff 
through enforcement of the statute, there is no showing that such 
injuries and loss need be more than slight or inconsequential. 

Federal injunctions against state statutes, either in their entirety 
or in respect to their separate and distinct provisions, are not to be 
granted as a matter of course. Tyson v. Banton, 273 U. S. 418, 47 
Sup. Ct. 426, 71 L. ed. 718 (1927); Cline v. Frink Dairy Co., 274 
U. S. 445, 47 Sup. Ct. 681, 71 L. ed. 1146 (1927). To the effect that 
injunction cannot be supported insofar as it is directed against actual 
proceedings pending in a criminal court see Essanay Manufacturing 
Co. v. Kane, 258 U. S. 358, 42 Sup. Ct. 318, 66 L. ed. 658 (1922) ; 
Ex parte Young supra; In re Sawyer, supra. 

Few public interests have a higher claim upon the discretion of a 
federal chancellor than the avoidance of needless friction with state 
policies, whether the policies relate to the criminal law, Fenner v. 
Boykin, 271 U. S. 240, 46 Sup. Ct. 492, 70 L. ed. 927 (1926) ; 
Spielman Motor Co. v. Dodge, supra; or the final authority of a 
state court to interpret doubtful regulatory laws of the state, Gilchrist 
v. Interborough Rapid Transit Co., 279 U. S. 159, 49 Sup. Ct. 282, 
73 L. ed. 652 (1929). The Supreme Court has indicated in a long 
line of cases that the defense of unconstitutionality should first be 
set up in the state courts. Railroad Comm. of Texas v. Rowan and 
Nichols Oil Co., 311 U. S. 570, 61 Sup. Ct. 343, 85 L. ed. 358 
(1941); Fenner v. Boykin, supra; Terrace v. Thompson, supra; 
Ex parte Young, supra. Resort may not be had under the Const1- 
TUTION to the federal courts for the striking of a balance between 
ascertainable facts and dubious inferences, and the substitution of a 
court’s wisdom for that of the legislative body. Railroad Comm. of 
Texas v. Rowan and Nichols Oil Co., supra. Where a federal court 
of equity is asked to decide an issue by making a tentative answer 
which may later be displaced by state adjudication, it has been held 
that the resources of equity are equal to an adjustment that will avoid 
the waste of a tentative decision as well as the friction of a prema- 
ture constitutional adjudication. Railroad Comm. of Texas v. Pull- 
man Co., 312 U. S. 496, 61 Sup. Ct. 643, 85 L. ed. 971 (1941). 

Where the only threatened action is a prosecution in state courts by 
state officers of an alleged violation of state law the resulting final and 
authoritative determination of the disputed question being whether 
the acts complained of are lawful or unlawful, this is not sufficient 
ground for relief in a federal equity court. The state courts are the 
final arbiters of the meaning and appropriate application of state 
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statutes, subject only to review by the United States Supreme Court 
if such construction and application is appropriately challenged on 
constitutional grounds. Arkansas Corporation Comm. v. Thompson, 
313 U. S. 132, 61 Sup. Ct. 888, 85 L. ed. 1244 (1941); Thomp- 
son v. Magnolia Petroleum Co., 309 U. S. 478, 60 Sup. Ct. 628, 
84 L. ed. 876 (1939); Ex parte Baldwin, 291 U. S. 610, 54 Sup. 
Ct. 551, 78 L. ed. 1020 (1934); Beal v. Missouri Pacific Rail- 
road Corporation, supra. See also Francis v. Allen, 54 Ariz. 377, 
96 P. (2d) 277 (1939) to the effect that where a statute is constitu- 
tional, save in detail not affecting its validity as a whole, an injunc- 
tion will not issue against its enforcement by state officers. 

Generally, equity has no jurisdiction to restrain state officers where 
in their execution of state law criminal proceedings are likely to be 
instituted, but an exception to such rule lies where rights of property 
are involved. Simons v. Gallegos, 44 N. Mex. 127, 99 P. (2d) 451 
(1940) (here the court said “It is obvious plaintiff is seeking inter- 
pretation as to the constitutionality of the law in question rather 
than in prevention of a criminal prosecution amounting to depriva- 
tion of property rights.”). The instant case seems to fall within the 
purview of the court’s statement in the Gallegos case, supra. 

Where a statute is constitutional, however, it cannot be enjoined 
regardless of the circumstances or injury. Francis v. Allen, supra. 
See also Corbin v. Rodgers, 53 Ariz. 35, 85 P. (2d) 59 (1938) and 
Engle v. State, 53 Ariz. 458, 90 P. (2d) 988 (1939). Unless it 
clearly appears that an enactment has no substantial relation to a 


proper purpose, the limit of legislative power has not been trans- 
cended. Carolene Products Co. v. Wallace, 307 U. S. 612, 59 Sup. 
Ct. 1033, 83 L. ed. 1495 (1939). In the instant case the Supreme 
Court stated that Florida did have the power which it exercised in 
the law sought to be enjoined, and thus, in view of the Carolene case, 
supra, the Supreme Court is correct, in refusing the injunction. 


It must be borne in mind that generally courts of —y will not 


interfere to decide questions which have been permitted by law to the 
determination of public officers; and for errors in performance of 
duties by state officers, the proper remedy is by certiorari or in some 
instances by mandamus. Moneyweight Scale Co. v. McBride, 199 
Mass. 503, 85 N. E. 870 (1908) ; Morley v. Police Comm. of Boston, 
261 Mass. 269, 159 N. E. 41 (1927). But that the federal courts 
have jurisdiction to enjoin public officers from exceeding authority 

iven them by state statutes is shown in Chambers v. Bechtel, 55 F. 
(2d) 851 (C. C. A. 5th, 1932). 

Federal courts will not grant an injunction against state law and 
state officials where mere unconstitutionality is shown. There must 
be actual irreparable injury shown; a mere threat of such injury is 
insufficient. In the instant case the Court was correct in its applica- 
tion of this principle. The Supreme Court will not exercise its powers 
of equity to the extent that it will grant an injunction against a state 
statute which is only partly unconstitutional and where there is no 
further basis for such decision. The state legislature is entitled to 
the right to interpret its own statutes insofar as not in conflict with 
the Federal Constitution. E. H. J. 
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InpriAN LAaw—Occupancy RiGcuHTs oF INDIANS IN MEXICAN CEs- 
ston AREA—WHaAtT ConsTITUTES EXTINGUISHMENT OF OCCUPANCY 
Ricuts.—The United States in its own right and as guardian of the 
Walapai Tribe brought suit in the United States District Court for 
the District of Arizona to enjoin the Santa Fe Pacific Railroad from 
interfering with the possession and occupancy by the Indians of 
certain land in northwestern Arizona. The respondent claimed full 
and unrestricted title to the land in question under the grant to its 
predecessor the Atlantic and Pacific Railroad provided for in the Act 
of July 27, 1866, 14 Stat. 292 (1866), 25 U. S. C. $122 (1934). 
The suit did not come to issue or trial in the District Court, but was 
dismissed on the ground that “the facts alleged were insufficient to 
constitute a valid cause of action in equity.” On appeal the order 
of dismissal was affirmed. United States as Guardian of the Indians 
of the Tribe of Hualpai (Walapai) in the State of Arizona v. Santa 
Fe Pacific Railroad Company, 114 F. (2d) 420 (C. C. A. 9th, 1940). 
Certiorari was granted. Held, that the United States was entitled 
to a trial and that if it be established that the land in question was, 
or was included in the ancestral home of the Walapais, the Walapais 
had “Indian title” which would survive the railroad grant of 1866 
unless extinguished by voluntary cession. Such extinguishment, 
however, took place as to tribal claims (though not as to occupancy 
claims of individual Indians) in the circumstances surrounding the 
creation of the Executive Order Reservation of Jan. 4, 1883 with 
respect to all but that area thus set apart. The United States as 
Guardian of the Indians of the Tribe of Hualpai (Walapai) in the 
State of Arizona v. Santa Fe Pacific Railroad Company, 62 Sup. Ct. 
248 (U. S. 1941). 

In reaching this decision Mr. Justice Douglas, who delivers the 
opinion of the Court, makes a particularly comprehensive and helpful 
analysis of the Indian right of occupancy, or “Indian title” as it is 
often called. “ ‘Unquestionably,’ ” he says, “‘it has been the policy 
of the Federal government from the beginning to respect the Indian 
right of occupancy, which could only be interfered with or determined 
by the United States.’ Cramer v. United States, 261 U. S. 219, 227. 
This policy was first recognized in Johnson v. McIntosh, 8 Wheat 
543, and has been repeatedly reaffirmed. Worcester v. Georgia, 6 
Pet 515; Mitchel v. United States,9 Pet 711; Chouteau v. Moloney, 
16 How 203; Holden v. Joy, 17 Wall 211; Buttz v. Northern Rail- 
way, supra; United States v. Shoshone Tribe, 304 U.S. 111. As 
stated in Mitchel v. U. S., supra p. 746 ‘Indian right of occupancy is 
considered as sacred as the fee simple of the whites.’” Forcefully the 
Associate Justice adds that the conclusion of the lower court that 
the United States had never recognized the occupancy rights of In- 
dians in that area obtained from Mexico as a result of the Mexican 
War is in error for “the Cramer case assumed that lands lying within 
the Mexican Cession were not excepted from the policy to respect 
Indian rights of occupancy. Though the Cramer case involved the 
problem of individual Indian occupancy, this Court stated that such 
occupancy was not to be treated differently from ‘the original nomadic 
tribal occupancy’ (p. 227). Perhaps the assumption that aboriginal 
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possession would be respected in the Mexican Cession was like the 
generalization in Johnson v. McIntosh, supra not necessary for the 
narrow holding of the case. But such generalizations have been so 
often and so long repeated as respects land under the prior sovereignty 
of the various European nations including Spain that like other rules 
governing titles to property (United States v. Title Insurance and 
Trust Company, 265 U. S. 472, 486-487) they now should no longer 
be considered open. Furthermore treaties negotiated with Indian 
tribes wholly or partially within the Mexican Cession, for delimita- 
tion of their occupancy rights or for the settlement and adjustment 
of their boundaries, constitute clear recognition that no different 
policy as respects aboriginal possession obtained in this area than in 
other areas.” Equally vigorous is his dismissal of respondent’s argu- 
ment that an affirmative act of the government is necessary to the 
creation of the Indian right of occupancy: “Nor is it true as respond- 
ent urges that a tribal claim to any particular lands must be based 
upon a treaty, statute or other formal government action. As stated 
in the Cramer case, “The fact that such right of occupancy finds no 
recognition in any statute or other formal government action is not 
conclusive,’ 261 U. S. at 229.” 

Considerably less gratifying is the balance of the opinion. The 
Act of July 27, 1866, supra, provided in part that “the United States 
shall extinguish as rapidly as may be consistent with public policy 
and the welfare of the Indians, and only by their voluntary cession 
the Indian title to all lands falling under the operation of this act 
and acquired in the donation to the road named in the act.” Mr. 
Justice Douglas concludes that the creation of the Executive Order 
Reservation of January 4, 1883 at the request of the Walapais and 
its acceptance by them amounted to a relinquishment of any tribal 
claims to lands which they might have had outside that reservation 
and that that relinquishment was tantamount to an extinguishment 
by “voluntary cession.” Apparently the request to which he alludes 
is found by taking judicial notice of a statement made by an Army 
officer which appears in the Walapai Papers, S. Doc. 273, 74th Cong., 
2d Sess. (1936), the hearings and collection of historical documents 
published by the Senate Committee on Indian Affairs. This should 
occasion some comment for by so doing the government is deprived 
of an opportunity to prove that no such request was ever made and 
the doctrine of judicial notice is extended beyond its proper scope to 
the right to trial on disputed facts. Ohio Bell Telephone Co. v. Public 
Utilities Commission of Ohio, 301 U. S. 292, 57 Sup. Ct. 724, 81 
L. ed. 1093 (1937). But aside from the question of judicial notice 
there is the additional objection that nowhere in the statement of the 
Army officer does it appear that the “request” involved an exchange 
of the Walapais tribal holdings for the establishment of a reservation. 
As for the question of “acceptance,” this Mr. Justice Douglas insists 
took place when a handful of Walapais settled on the Executive Order 
Reservation of 1883, although admitting that only “a few of them 
thereafter lived on the reservation.” This holding would seem to 
be a departure from what formerly has been considered as necessary 
evidence of “acceptance.” Heretofore, courts have relied upon spe- 
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cific treaty or agreement provisions to establish acceptance of a reser- 
vation as the quid pro quo for the surrender of all other occupancy 
rights. In at least one other case the obvious dissatisfaction of a 
tribe, although unaccompanied by departure from the reservation, 
has been held to constitute a rejection of the Federal Government 
action modifying treaty provisions regarding such reservation. 
United States v. Shoshone Tribe, 304 U. S. 11, 58 Sup. Ct. 794, 82 L. 
ed. 1213 (1937). Even abandonment which may be interposed as a bar 
to “Indian title’ must be shown unequivocally. Fort Berthold In- 
dians v. United States, 71 Ct. Cl. 308 (1930). Moreover Mr. Justice 
Douglas in discussing in another connection the extinguishment prob- 
lem appears to enunciate a somewhat different doctrine. ‘“Extin- 
guishment,” he says, “cannot be lightly implied” calling attention to 
the well settled rule that doubtful expressions “are to be resolved in 
favor of a weak and defenseless people, who are wards of the 
nation and dependent wholly upon its protection and good faith.” 
To say the least there would seem to be something of the “doubtful 
expression” about the attitude of the Walapais regarding the Reser- 
vation of 1883. The Walapai Papers are filled with statements from 
government officials, pioneer settlers, and other parties as to the 
barren and forbidding nature of the Reservation and the disinclina- 
tion of the Walapais to have anything to do with it. The following 
colorful passage from a report made in 1908 by the Superintendent 
of the Truxton Canon School in Arizona is illustrative of this point: 
“The Reservation, set aside by Executive Order of January 4, 1883, 
comprises 750,880 acres of the wildest, roughest country that ever 
lay in God’s out-of-doors . . . An Indian could not live on it if 
he wanted to. Mountain sheep do manage to exist in some of the 
breaks of the canyon. The Reservation—if regarded as a reserva- 
tion—is a farce . . .”. One wonders what the Walapais could have 
done to indicate more definitely their unwillingness to surrender their 
occupancy rights than to tenaciously cling to their ancient domain 
despite the constant and ever growing infiltration of the whites. 
Another point should also be noted. According to the theory of the 
case extinguishment of “Indian title” to the land within the Reserva- 
tion did not take place until seventeen years after the grant to the 
railroad. Presumably then, the Walapai Tribe is entitled to an 
accounting for rents, issues, and profits for this intervening period. 
Yet the Court made no provision for this in its decision. Moreover, 
a petition for rehearing on this matter was also denied. Perhaps this 
and other perplexing aspects of the opinion should not be regarded 
too closely. Undoubtedly the answer is to be found in the practical- 
ities of the situation. In these times the judiciary is less sympathetic 
to litigation of a time consuming nature which might very well in- 
volve, before it was over, title to an area as vast as the state of 


Arizona. M. K. M. B. 


Patents—R. S. 4915—PLEADINGC—ENUMERATION OF CLAIMS IN 
Birtt.—Following an adverse decision in the Patent Office of un- 
patentability the applicants filed a bill in equity under R. S. 4915 in 
the District Court. The bill did not copy the claims but merely 
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enumerated them and made profert of a certified copy of the patent 
application and the proceedings relating to it during the prosecution. 
The Commissioner of Patents moved to dismiss. This motion was 
denied. The Commissioner of Patents moved for a bill of particulars. 
Held, that it is necessary to set forth the claims completely. Fowle v. 
Coe, Civil Action 12,245 (D. C. 1941). 

The purpose of a pleading is to apprise the opposing party before 
the trial is commenced of the nature and extent of the claim brought 
against him so a proper defense may be prepared. Hill v. Mendenhall, 
21 Wall. 453, 22 L. ed. 616 (U. S. 1874); Schaff v. Sanders, 257 
S. W. 670 (Tex. 1924) aff'd 269 S. W. 1034 (Tex. 1925). Ina 
suit against the Commissioner of Patents to obtain claims this purpose 
seems to be adequately satisfied by an enumeration of the claims de- 
sired to be obtained since the Patent Office has not only access to 
but custody of the patent application. 


It has been the general understanding among patent practitioners 
that it was necessary to set forth the claims completely in the com- 
plaint and the attempt made by the plaintiff in the principal case seems 
to be a novel one. In infringement suits it is held not necessary to 
state the claims but it is sufficient merely to refer to the infringement 
of the patent and to make profert of the patent. Moeller v. Scranton 
Glass Instrument Co., 19 F. (2d) 14 (C. C. A. 3d 1927), rev’g, 14 F. 
(2d) 120 (M. D. Pa. 1926); Ingersoll v. Holt, 104 Fed. 682 
(C. C. N. D. Cal. 1900); 3 Waker, Patents (Deller’s ed. 1937) 
1836-1837. In some courts it has been held necessary in infringe- 
ment suits to refer to the particular claims sued on. Russell v. Win- 
chester Repeating Arms Co., 97 Fed. 634 (C. C. D. Conn. 1899) ; 
Eastwood v. Cutler-Hammer Mfg. Co., 148 Fed. 718 (C. C. D. Wis. 
1906). Profert of a patent in an infringement suit is equivalent to 
making it a part of the pleading for all purposes. Moeller v. Scranton 
Glass Instrument Co., supra. Rule 10-c of the Rules of Civil Pro- 
cedure for the District Courts of the United States provides, “...a 
copy of any written instrument which is an exhibit to a pleading is a 
part thereof for all purposes.” The infringement situation differs 
from the case of a suit under R. S. 4915 based on an application in 
that in the former the written instrument is readily accessible to the 
public while the latter the patent application is available only to the 

arties. 

The Rules of Civil Procedure for the District Courts of the United 
States do not provide for the present case expressly. Rules 8-a (2) 
and (3) state, “. . . a pleading which sets forth a claim for relief, 
. . . Shall contain a short and plain statement of the claim showing 
that the pleader is entitled to relief, and a demand for judgment for 
the relief to which he deems himself entitled.” Enumeration the 
claims desired and making profert of the patent application would 
meet the terms of this rule and sufficiently informs the Commissioner 
of Patents of the issues involved. 


Under the holding of the present case it is not permissible to with- 
hold from the public the subject matter of claims in suit during the 
interval from filing the complain to the time of the trial. The main 
argument in favor of the plaintiff is that he has an equity in prevent- 
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ing this disclosure in that if the claims are not allowed by the court 
he will have had a period of secret use. In infringement suits where 
the plaintiff desires to obtain further information before trial as to 
the defendant’s infringing acts from the defendant’s employees by 
deposition or interrogatories, the defendant’s employee may claim 
privilege in refusing to answer the query before trial on the ground 
that the defendant has an equity in not disclosing a valid trade secret. 
Lever Bros. v. Proctor and Gamble Mfg. Co., 38 F. Supp. 680 (Md. 
1941); cf. 8 Wicmorr, EvipeNnce (3d ed. 1940) 156, 157. 
Inasmuch as the requirements of pleading seem to be satisfied 
by a mere enumeration of the claims and profert of the patent the 
court could have denied the motion for a bill of particulars. The 
question resolves itself into whether the private interest of the appli- 
cant in not making a specific disclosure in the complaint should pre- 
vail over the public interest in having all aspects of litigation com- 
pletely public at all stages. V.M. 


PATENTS—SPECIFICATION—SUFFICIENCY OF TRADE NAMES AS 
DiscLosuURE—NEw Marrer.—Applicants on April 14, 1933, applied 
for a patent for a “Transparent Sheet Material and Coating There- 
for.” The original specification stated that as a major proportion of 
the coating material could be used a type of rubber resin, and that 
two forms of the resin then on the market were known as “pliolite” 
and “plioform.” Neither the composition of “pliolite” or “plioform,” 
nor a method of preparing them, nor who manufactured or sold the 
products was disclosed. All claims were rejected as indefinite and 
as based upon an insufficient disclosure. It was not known to the 
Examiner what the substances were. Applicants subsequently sub- 
mitted a substitute specification which fully identified “pliolite” and 
“plioform” and described their manufacture, and proof by a publi- 
cation of Feb. 10, 1933, that “plioform” was made by the Goodyear 
Tire & Rubber Co., and that it was on the market at that date. 
Applicants also submitted affidavits showing that “pliolite” and “plio- 
form” were known to the affiants and to others in the art prior to 
April 14, 1933. Claims were allowed and the application became 
involved in three interferences. The application was subsequently 
remanded to the Examiner who rejected all the claims as based upon 
insufficient disclosure. The substitute specification was considered as 
containing new matter. Held, that the original disclosure was suffi- 
cient and that new matter was not inserted into the application, since 
it was possible for those skilled in the art to practice the invention 
with the information originally furnished. In re Gebauer-Fuelnegg, 
121 F. (2d) 505 (C. C. P. A. 1941). 

The unreliability and insufficiency of a trade name as a disclosure 
was treated in Ex parte John, 1924 C. D. 119, 329 O. G. 3. Since 
that time the use of trade names in patent applications has been per- 
mitted if distinguished from common nouns by capitalization or quo- 
tation marks, and if identified by scientific or other explanatory 
language. Notice, April 25, 1934, and Notice July 28, 1936, 470 
O. G. 717. 
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R. S. 4888 provides that before any inventor or discoverer shall 
receive a patent he shall make application therefor, and shall file a 
written description of the invention or discovery “in such full, clear, 
concise, and exact terms as to enable any person skilled in the art” to 
make and use the same. This is the consideration given by inventors 
for the grant of the patent monopoly. National Carbon Co., Inc. v. 
Western Shade Cloth Co., 93 F. (2d) 94 (C. C. A. 7th, 1937), cert. 
den., 304 U. S. 570, 58 Sup. Ct. 1039, 82 L. ed. 1535 (1937) ; 
2 WALKER, PaTENTs (Deller’s Edition) 703. R. S. 4888 was enacted 
by Congress in order that any person skilled in the art may construct 
and use the invention after the expiration of the patent. Permutit Co. 
v. Graver Corp., 284 U. S. 52, 52 Sup. Ct. 52, 76 L. ed. 163 (1931) ; 
National Theatre Supply Co. v. Da-Lite Screen Co., 86 F. (2d) 454 
(C. C. A. 7th, 1936). Disclosure including the use of material iden- 
tified only by trade name would hardly seem sufficient to satisfy the 
statute, since the material so identified might be changed or its manu- 
facture discontinued. See Ex parte John, supra. The instant deci- 
sion, to which one judge dissented, can be justified solely by the 
court’s conclusion “that the Goodyear products ‘Plioform’ and ‘Plio- 
lite’ were on the market and were known generally to those skilled in 
the art of chemistry at the time the original application was filed.” 
It is submitted that if this decision is to be followed, the general 
knowledge referred to should be interpreted as meaning not only 
knowledge of the existence of the products and of the identity of 
the manufacturer thereof, but also knowledge of the composition of 
the products and a method of manufacturing them. 

A patentee may be his own lexicographer, but he must make his 
definitions clear. Dennis v. Pitner, 106 F. (2d) 142 (C. C. A. 7th, 
1939), cert. den., 308 U. S. 606, 60 Sup. Ct. 143, 84 L. ed. 507 
(1939). No reason is seen why the use of trade names should not 
be so conditioned. An applicant’s original disclosure, if he is to have 
secured to him the benefits of his filing date, should be at least suffi- 
ciently “full, clear, concise, and exact” to enable the Examiner intel- 
ligently to examine the application. I. H.R. 


TAXATION—INCOME TAX—CONCEPT OF CARRYING ON A Busi- 
NESS WITH REGARD TO INVESTORS AND FINANCIERS—DEDUCTIBLE 
EXPENSES OF EstatE.—The plaintiffs are the executors under the 
will of Percy R. Pyne, who died in 1929. The decedent left a gross 
estate of approximately $35,000,000, consisting of hundreds of dif- 
ferent issues of stocks and bonds, and certain real estate. The exe- 
cutors employed an attorney who advised them with respect to the 
general operation of the business affairs of the estate. The decedent 
had been engaged in business affairs “as a financier and investor” and 
these affairs were continued by the estate. He had maintained an 
office as did the executors who were “engaged in the business of 
conserving the estate and protecting its income.” The depression 
entailed tremendous losses for the estate which had to organize com- 
mittees for bond and stockholders. In the income tax return for 
1934, the estate claimed deductions for interest, taxes, office expenses, 
clerical staff, and an attorney’s fee. These items were admitted with 
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the exception of the attorney’s fee of $40,000. On these facts, the 
Court of Claims, on a claim of refund, admitted the attorney’s fee 
as a business expense. 35 F. Supp. 81 (ct. cl. 1940). Held, that 
the determination of what amounts to “carrying on business” re- 
quires, as stated in Higgins v. Commissioner, 312 U. S. 212, 61 Sup. 
Ct. 475, 85 L. ed. 783 (1941), examination of the facts in each case; 
that the finding of the Court of Claims falls far short of a finding 
that the executors were “carrying on a business,” and that an exe- 
cutor does not come into this category merely because he conserves 
the estate. United States v. Pyne, 313 U. S. 127, 61 Sup. Ct. 893, 
85 L. ed. 1231 (1941). 
“In computing net income there shall be allowed as deductions 
. all the ordinary and necessary expenses paid . . . in carrying 
on any trade or business. . . .” This rule applies to individuals, 
estates, and trusts. Revenue Act of 1934, §§ 23 (a) (1), 161, 162, 
26 U. S. C., §§ 23 (a) (1), 161, 162 (1934). Whereas the lower 
courts had, often and with conflicting results, decided on deductions 
claimed by financiers and investers, it was only recently that four 
such cases reached the United States Supreme Court. In the first 
case, the deductions claimed were refused because they were not re- 
garded as ordinary and necessary expenses. Deputy v. du Pont, 308 
U. S. 488, 60 Sup. Ct. 363, 84 L. ed. 416 (1940) (Mr. Justice Roberts 
strongly dissenting). The question whether or not the activities of 
a large investor or financier constituted carrying on a business was 
left open. Mr. Justice Frankfurter concurred on the ground that 
the activities of the taxpayer in caring for his large estate were not 
a business. But the definition which he added as to what constituted 
business has not been referred to in the later Supreme Court cases. 
In the Higgins case, supra, noted (1941) 41 Cor. L. Rev. 757, 
dealing with the office expenses of a large investor, the Board of 
Tax Appeals had held that renting buildings constituted a business, 
had allowed such portions of the expenses as were fairly allocable 
to real estate and refused the rest. In affirming, the Supreme Court 
was unambiguous as to the real estate expenses, but otherwise its 
decision seemed to rest on somewhat narrow grounds: The courts 
had only to review matters of law and could not disturb the conclu- 
sions of the Board that the evidence was insufficient to establish 
taxpayers’ activities as being a “carrying on a business,” however 
large the estate or how extended the work required may be. One 
commentator said, “There is merely a cryptic reference to Van Wart 
v. Commissioner, 295 U. S. 112 (1935), in itself cryptic on this 
point.” Surrey, The Supreme Court and the Federal Income Tax: 
Some Implications of the Recent Decisions (1941) 35 Itt. L. Rev. 
779, 814. In the Van Wart case, 295 U. S. 112, 55 Sup. Ct. 660, 
79 L. ed. 1336, 1338 (1935), there was only one isolated transaction 
—a law suit—no discussion of the carrying-on-business feature, and 
it was merely said that neither the taxpayer nor his guardian was 
engaged in business. This reference to the Van Wart case, how- 
ever, seemed already to indicate that the Supreme Court agreed on 
principle with the lower court as to the deductible expenses of an 
investor. City Bank Farmers Trust Co. v. Helvering, 313 U. S. 
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121, 61 Sup. Ct. 896, 85 L. ed. 1227 (1941) deals with two large 
investment trusts. The lower court had denied the deduction of 
trustee’s commissions which the Surrogate Court had granted. The 
Supreme Court said merely that the findings of the lower court that 
there was no “carrying on a business,” were similar to those in the 
Higgins case, and that the Higgins case was therefore controlling. 

The Pyne case, the fourth case, seems to bring out what this af- 
firmance implied: namely—that the Supreme Court does not regard 
the activities of even very large investors, who have to maintain siz- 
able office staffs and engage in a great many business transactions, 
as “carrying on a business.” The statement of Mr. Justice Black 
in the Pyne case that the Court of Claims, whose opinion contains 
detailed and graphic findings, had failed to make a Specific finding 
on the ultimate and determinative issue, the “carrying on a business,” 
seems but to indicate that such a finding could not be made in any 
investor situation. This construction finds support in the further 
remarks of Mr. Justice Black that the activities of the executors who 
were engaged “in the business of conserving the estate and protecting 
its income” are “the traditional duty of executors,” and that “it can- 
not be said as a matter of law that an executor comes into this cate- 
gory merely because he conserves the estate by marshaling and gather- 
ing the assets. . . .” These remarks of Mr. Justice Black have al- 
ready led to a dissent of four members of the Board of Tax Appeals. 
John Preston Rice, 44 B. T. A. 749 (1941), Commissioner of In- 
ternal Revenue acquiescing, 10 U. S. Law WeeExk 2304 (1941). 
Here the executor of a large estate had received a substantial com- 
pensation for his services and was allowed to deduct payments for 
necessary assistance and clerical help because he was regarded as 
“carrying on a business.” The majority of the Board follows the 
rule of Wallace’s Estate v. Commissioner, 101 F. (2d) 604 (C.C.A. 
4th, 1939), where a distinction was made between the activities of 
an estate as such and those of its representatives as individuals, and 
declares that the Pyne case did not deal with the executor’s personal 
income tax. The dissenting opinion says that the Wallace case, 
supra, has been overruled by the Pyne case. The dissent seems er- 
roneous since Mr. Justice Black speaks of cases “where executors 
‘carry on . . . business’ by continuing to operate a store . . .” 
(emphasis supplied), and obviously, as the context shows, does not 
deal with the executors as individuals and with their personal tax 
aspects which were not at issue. In a case where the executors 
actually did continue to carry on the business of the decedent they 
were allowed to deduct attorneys’ fees. The Pyne case, supra, was 
referred to as authority. Helvering v. Highland, 10 U. S. Law 
WEEK 2437 (C. C. A. 4th, 1942). 

In the Pyne case, the Court stated that there was no evidence 
“showing activities coming within the general acceptation of carry- 
ing on a trade or business.” The broad definition which the concept 
had been given for purposes of the corporation tax of 1909, Flint 
v. Stone Tracy Co., 220 U. S. 107, 171, 31 Sup. Ct. 342, 55 L. ed. 
389, 421 (1911), was declared to be “not controlling in this dissimilar 
inquiry.” Higgins v. Commissioner, supra. As to what amounts to 
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doing business with regard to treating a combination as a corporation 
and subjecting it to the federal income tax, cf. Bert v. Helvering, 
67 App. D. C. 340, 92 F. (2d) 491 (1937); see also Chase National 
Bank, Trustee, 41 B. T. A. 430, 442, 443 (1940) (with discussion 
of cases), and Commissioner v. Gibbs-Preyer Trusts, 117 F. (2d) 
619 (C. C. A. 6th, 1941). But the mere fact that the concept is 
used for purposes of different taxes, does not of itself make the in- 
quiry “dissimilar” since Higgins v. Commissioner, supra, refers to, 
and follows, Pinchot v. Commissioner, 113 F. (2d) 718 (C. C. A. 
2d, 1940) (dealing with federal estate tax). 

When and to what extent non-deductible expenses of investors may 
be treated as capital expenditures so that the basis for determining 
gain or loss from the sale of the property must be adjusted, I. R. C., 
§ 113 (b) (1), has, it appears, so far not been conclusively decided. 
See Dome Mines, Ltd., 20 B. T. A. 377 (1930). This point has 
not been touched upon in the annotation which is appended to the 
principal case in 85 L. ed. 1235 (1941), and which deals with “com- 
missions, taxes, expenses, or losses as deductible in computing income 
tax of decedent’s estate or trust.” E. M. C. 


BOOK REVIEW 


FREE SPEECH IN THE UNITED States. By Zechariah Chafee, Jr. 
Boston: Harvard University Press. 1941. Pp. 634. $4.50. 


At this time, when forces of liberty and democracy are engaged in 
a life-and-death struggle with the forces of oppression, Professor 
Zechariah Chafee, long a prominent exponent of the First Amendment 
of our ConsTITUTION, has made another valuable and timely contri- 
bution to the better understanding and safeguarding of the most 
characteristic of all democratic institutions. It is freedom of speech 
which stands at the head of the Bill of Rights and at the foundation 
of human dignity. That is the right for which men have fought and 
died and are now fighting to preserve. 

“Free Speech in the United States” addressed to “all thoughtful 
citizens, whether lawyers or laymen,” is, as the author explains, an 
inquiry into the proper limitations upon that right and is in no way 
an argument that any one should be allowed to say whatever he wants 
anywhere and at any time. It is intended, like the First Amendment, 
to be an exhortation and a guide. The guide is the doctrine announced 
by the United States Supreme Court, speaking through Justice 
Holmes in Schenck v. United States, decided in 1919, which placed 
the line that divides punishable sedition from legitimate, though per- 
haps distasteful, speech, at the point where the words used “are used 
in such circumstances and are of such a nature as to create a clear 
and present danger” that they will “bring about the substantive evils 
that Congress has a right to prevent.” This doctrine was recently 


1249 U.S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919). 





762 THE GEORGE WASHINGTON LAW REVIEW 


reaffirmed by Assistant Attorney General Wendell Berge in a radio 
address in which he announced the policy of the Department of 
Justice in preserving freedom of speech during the present war. This 
doctrine is a long step forward from the standard of “bad tendency” 
which prevailed during the last war, and which the Assistant Attorney 
General said resulted in “a veritable chamber of horrors.” 

The doctrine of “clear and present danger” Professor Chaffee em- 
phasizes, avoids the risk of suppressing disagreeable truths so long as 
there is no immediate risk of unlawful acts, and so long as the inci- 
dence of the danger apprehended is not “‘so imminent that it may 
befall before there is opportunity for full discussion,” quoting from 
Justice Brandeis in Whitney v. California? The “bad tendency” 
doctrine is a pitfall, for we can never be sure that the tendency is bad 
‘ir the intent evil. The only tribunal which can pass properly on the 
menace of ideas is time. Further, since almost any controversial 
opinion may have some dangerous tendencies, to suppress them on 
that basis alone would destroy the search for truth, 

This boundary line is vital and important, because it involves the 
balancing of two important social interests, the interest in public 
safety and the interest in the search for truth. 

Professor Chaffee has a justifiable faith in the historic American 
characteristics of courage and tolerance, and rejoices in the American 
habit “to take a chance on queer and objectionable opinions.” He 
has great confidence in the power of our people to protect themselves 
against bad thinking and speaking by the strength of argument and 
common sense and by the strength of American institutions. He 
welcomes the clash of ideas as the evidence of a vibrant democracy 
for “in frank expression of conflicting opinion lies the greatest prom- 
ise of wisdom in governmental action and in suppression lies the 
greatest peril.” 

Professor Chaffee realizes that the law plays only a small part in 
either suppression or freedom. The book is therefore also intended 
as an exhortation. The doctrine of “clear and present danger” is 
subject to the same pitfalls of human interpretation by prosecutors, 
judges and juries as the “bad tendency” doctrine. “Freedom of 
speech means little more than the right to say what a considerable 
number of citizens regard as sound” therefore, the “victories of lib- 
erty of speech must be won in the mind before they are won in the 
courts.” 

For the lawyer, the book provides, in addition, a valuable commen- 
tary, by a great legal scholar, on the more important statutes and 
cases on freedom of speech from Fox’s Libel Act,’ through the Alien 
Registration Act of 1940.* JosEPH GOLDBERG. 

Washington, D. C. 
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